
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



V. '2. 



r 



POPULAR LAW LIBRARY 
PUTNEY 



International Law 

Conflict of Laws 

Spanish- American Laws 

Legal Ethics 



EXAMINATION QUESTIONS 



BY 

ALBERT H. PUTNEY, A. B., D. C. L., LL. D. 

DEAN OF THE ILUNOIS COLLEGE OF LAW, 

AIIKBOK OF "OOTnuniSMT IN TBB XnnTKD STATES," "OOLOMLU. OOyKBHMXim 
OF BDBOPIAH STATU," "LANSMABK CASIS IN CNITKD STATSB 

oomnrunoNAi. law," arc., mbmbbb of ths bab 

OF HAaBACHDSROB AND ILUNOU 



VOLUME XII 



PubUdMd by the 

CKEE PUBLISHING COMPANY 
MDonAPoija 



ODpyrliht, 1908, bf 

CBEB PUBLISHINQ CO. 

Ifinnaapolii, Minn. 



All dghto rBwrvd. 



^ 



TABLE OF CONTENTS— Volume XII. 



THIBTT-EIGHTH SUBJECT — INTEBNATIONAL LAW. 
Ghatob L 

ARD NaTUXS or IllTBBRATIOMAL IdLW 11 

8eotion 1 Definitkni. 11 

'' 2 Nature of InteniAtioiua Law 12 

" 3 Baois of Inteniatioiial Law 13 

" 4 SouroeB of Intemational Law 16 

'' 5 Roman Law and Municipal Law 17 

" 6 TreatieB, Diidomatic Relationa, ete 19 

" 7 fntemational Public Opinion 19 

" 8 Woikt of Text Writen 19 

Ghaptbb II. 

HmoBT OF ImmMATTORAL Law 21 

Beetion 9 Hiatoiy of International Law 21 

'' 10 Ftolodi of the Histoiy of International Law 21 

" 11 Intemational Relationa between Ancient Natione 22 

** 12 International Relationfl during tlie Medieval HietoricalFMod 22 
** 13 Influence of CSiristianity upon the Development of Inter- 
national Law 24 

'' 14 Influence of Commerce on the Development of International 

Uw 26 

" 16 International Relations during the Modem Historical Period 26 

." 16 The Discovery of America 27 

'' 17 The GoDgresB of Westphah'a 27 

" 18 General Character of Intemational Law during This Period.. 27 

" 19 The Recent Histoiy of Intemational Law 28 

Chaptbb ill 

Osfasra OF ImmMATioiVAL Law 29 

Section 20 In Genend 29 

" 21 Sovereign States 29 

" 22 Quasi Sovereign States 31 

" 23 Members of a Cunfederation 31 

" 24 Protectorates. 82 

" 26 Suserainties 88 

" 26 Colonies 38 

^ 27 Neixtraliaed States 38 

^ 28 BsUfsnnto 84 

m 



81 

81 

Hhed Polioy of the 

81 

a Morals. 81 

I InjuBtioe to the 

82 

I'roperty, Situated 

84 

iracter. 84 

85 

85 

85 

86 

86 

87 

87 

92 

96 

99 

99 

99 

99 

100 

100 

100 

117 

118 

169 

170 

170 

173 

173 

173 

ichmeot axKl Qarniah- 

173 

ation 173 

jce«Bon or by Will ... 174 

175 

175 

, 197 

.itionia. 197 



IV CONTENTS. 

8eetion20 Statei not GoiifliderBd m within the Rpoteetkni of Intor- 

national Law 34 

" aO Reoosnition of New States 34 

" 31 De Jure and De Faoto Govemmenta. 35 

" 32 Extent of Territorial Juriadiction of a SCata 35 

" 38 Exterritoriality 35 

Chaptbb IV. 

PoBKON RnATTom 87 

Section 34 Contents of Chapter 37 

" 35 Diidomatic Representatives 37 

*' 36 Duties of Public Ministers 40 

" 37 Appointment and Recall of Foreign Ifinisters. 40 

" 38 Privileges and Immunities of Foreign Ministers 40 

" 30 Consuls 44 

" 40 Treaties 47 

" 41 Other Forms of International Agreements. 48 

Cbaftiib V. 

War 49 

Section 42 Definition 49 

" 43 aaarification of Wars 49 

" 44 (XvaWaM 49 

" 45 Commencement of War 59 

" 46 Effect of War 60 

" 47 Termination of War 60 

" 48 EffecU of War upon Property Rights 61 

" 49 Property on Land 61 

" 50 Property on the Water 66 

" 51 Blockades 69 

" 52 The Right of Search 70 

'' 53 Combatants and Non-oombatants' 70 

'' 54 Instruments That May Be Employed in Warfare 71 

" 55 War against Uncivilised Races 72 

" 56 The Intemational Hague Peace Conferenoe 72 

Cfaptbb VI. 

Certain MncaUiANiouB Tonos in Intbrnaiional Law 76 

Section 57 Extradition 76 

" 58 The Monroe Doctrine. 75 



THIRTY-NINTH SUBJECT— CONFLICT OF LAWR 

Chapter L 

Introductory 79 

Section 1 Definition 79 

" 2 Comparison between Public Intemational Law and Private 

Intemational Law 79 

a 3 Basis of Intemational Law • 80 



CONTENTS, V 
Craptib n. 

EzCBPnOMB TO THB AFFUCATION OF A FOHUOM LaW. 81 

Section 4 In General 81 

" B First Exception— Laws against the Establiahed Policy of the 

Forum. 81 

5' 6 Second Exception-^Lawa Contrary to Good Morals. 81 

ti 7 Third Exception— Laws Which Work An Ii^ustice to the 

Gtiiens of the Forum 82 

H 8 Fourth Exception— Laws Affecting Real Property, Situated 

within the Forum 84 

fi 9 Fifth Exception— Laws Penal m Their Character. 84 

Ghaptbb IIL 

&TUB OF PaaaoNB. 85 

Section 10 Definition of Situs in Q«ieral 85 

" 11 Actual and Legal Situs of Persons 86 

" 12 Domicile and Residence. 86 

" 13 Caassification of DomicUe 86 

** 14 DcxnicQes of Origin. 87 

" 16 Constructive DomicUe 87 

** 16 Dcxnicile of Choice 92 

" 17 Principal Rules Governing Domiciles 96 

Chapter IV. 

SrruB OF Status 99 

Section 18 Definition of Status 99 

" 19 Status of Personal Capacity 99 

" 20 Voluntary Acts 99 

" 21 Involuntary Acts 100 

" 22 Dual Nature of Marriage. ^ 100 

" 23 The Contract of Marriage 100 

" 24 The Status of Marriage 117 

" 26 Status of Divorce 118 

** 26 Status of Legitimacy 169 

f* 27 Status of Adoption. 170 

ff 28 Status of Fiduciaries 170 

Chaftbb V. 

SiTDs OF Pbrsonal Pibofbbtt 173 

Section 29 In General 173 

" 80 SitusofDebts 173 

f! 31 Situs of Debts for the Purpose of Attachment and Garnish- 
ment 173 

fi 82 Situs of Dd>ts for the Purpose of Taxation 173 

f! 83 Transfers of Personal Property by Succession or by Will ... 174 

Cbaptxr VI. 

Smm OF CoMTaAoiB 176 

8ecti<m34 InG«ieral 176 

** 86 Locus Celebrationis 197 

a 86 Locus Solutionis and Locus Considerationis. 197 



vi OONTENTB. 

Cbaptbb VIL 

Smm o9 Totem amd Gbdob. 190 

8eotion87 SitiuofTorU 190 

" as 8itU0olGriino0 100 

ghaftbb vm. 

Srrus OF BmcxDm. 201 

Seolton 39 In GeD«ral 201 

" 40 What lf«tt«ra F^ under This Rule 202 

*' 41 Setroff 8 and Counter QaimB 202 

*t 42 Pleading and Proof of Foreign Lawa. 203 



FORTIETH SUBJECT— SPANISH-AMERICAN LAWS. 
I NTBODiTcnair, 207 

TiTLs n. 

Birth and Extinction of Cnm. Pbbsonaliit 200 

Chapter I Natural Penons. 200 

Chapter II Judidal Penwna. 210 

Tnu m. 
Domcna 214 

TetlbIV. 

Mabbuob 215 

Chapter I General Proviaions. 215 

Section 1 Forma of marriage 215 

2 ProviflionB Common to Both Fonna of Marriage. 215 

4 Rights and Obligations of Huaband and Wife. 217 

5 Effects of Annullment of Bfarriage and DivonM. 210 

3 Annullment of Marriage 222 

4 Divorce. 223 

Tttlb V. 

PATSBNnr AND FlUATION 225 

Chapter I Legitimate Children. 226 

Chapter III Legitimiied Children 220 

Chapter II Effects of Parental Authority with Regard to the Pterana of 

the Children. 227 

Chapter III Effect of Parental Authority with Regard to the Property 

of the Children 227 

Chapter IV Manner of Termination of the Parental Authority. 228 

ChapUat V Adoption. 220 

BOOK SECOND 

TrrLB L 

CtAaamcATioN of PnoFBarr 231 

Ouster I Real Property. 231 



GONTBNIB. VU 

Gfaflfyter 11 F^ncmal Ftoperty. 388 

Chapterm Ftoperty with Rflgard to Ownenhip. 388 

Chapter II Inheritances. 385 

Saotion 1 G^Musity to Succeed by WiU or in the AbMoea Tlimof . . . . 385 

3 Designation of Heirahip 386 

5 Legal Portionfl. 386 

t* 6 Betterments (Mejorae) 387 

!f 7 BighleoftheSunrivingl^>oufle. 388 

f 8 Bighle oimegitimate Children 389 

!f 4 Aeoeptanoe and Repudiation of the InheritaDee 340 

a 6 Benefit of Invantoiy and Right to Deliberate. 341 

BOOK FOURTH. 

Tttlb L 

OvLmJLTtotm * 348 

Chapter I Gentfal ProTiaoiuu 343 

Chapter II Nature and Effeote of Obligationa. 344 

C3iapterIII Different Kinds of Obligations. 348 

Seetion 1 Purs and Conditional Obligations. , , . , 348 

F0RT7-FIBOT SUBJECT— LEGAL ETmCB. 
iHTBODtrcnoN. 355 

AmBBICAM Bab AflSOCIATIOB-~€AKOBB OF PBOFBBaiOirAL EmoB 361 

Chapter I Preamble. 361 

Chapter II The Canon of Ethics 361 

Sedion 1 The duty of the Lawyer to the Court 363 

'' 3 The Selection of Judges 363 

** 8 Attempts to Exert Personal Influence on the Court 363 

" 4 When Counsel for an Indigent Prisoner 363 

** 6 The Defense or Prosecution of those Accused of CMma 363 

** 6 Adverse Influences and Conflicting Interests 363 

^ 7 Professional Colleagues and Conflicts of Opinion 364 

'' 8 Advising Upon the Merite of a Giant's Cause 364 

'' 9 Negotiations with Opposite Party. 365 

** 10 Acquiring Interest in litigation 365 

" 11 Dealing with Trust Property. 365 

V. 13 Fixing the Amount of the Fee. 366 

^ 13 Contingent Fees. 367 

" 14 Suing a CMcnt for a Fee. 367 

" 15 How Far a Lawyer May Go in Supporting a Ghent's Cause. . 367 

5' 16 Restraining Gfients from Improprieties 368 

H 17 111 Feeling and Personalities Between Advocates. 368 

" 18 Treatment of Witness and Litigants 369 

fs 19 Appearance of Lawyer as Witness for his Client 369 

f! 30 Newspaper Discussion of Pending Litigation. 369 

31 Pnnotoality and Expedition. 390 



Vm CONTENTB, 

Candor and Fairness 990 

Attitude Towards Jury. 271 

Right of Lawyer to Control tbe Inddents of the Trial 271 

Taking Technical Advantage of Opposite Counsel— Agree- 
ments with them. 272 

Professional Advocacy Other than Before Court 272 

Advertising Direct, or Indirect. 272 

Stirring up Litigation DirecUy or Throu£^ Agents. 273 

Upbuilding the Honor of the Profession. 274 

Justifiable and Unjustifiable litigations. 274 

Responsibility for litigation. 275 

The Lawyers Duty in its Last Analysis. 275 

Chi^rter III Oatb of OmBSiON 277 



Section 22 


it 


23 


ti 


24 


u 


25 


« 


26 


ti 


27 


u 


28 


ft 


29 


tt 


30 


ti 


81 


tt 


32 



THIRTY-EIGHTH SUBJECT. 



International Law. 



Chapter I. 

ORIGIN AND NATURE OF INTERNATIONAL 

LAW. 

Sbgtion 1. Definition. 

Vaxious definitions of International law have 
been given by judges and writers, from which the 
following have been selected: 

'International law, is understood among civilized 
nations, as consisting of those rules of conduct which 
reason deduces, as consonant to justice, from the 
nature of the society existing among independent 
nations: with such definitions and modifications as 
may be established by general consent.'' ^ 

'The aggregate of the rules which Christian states 
acknowledge as obligatory in their relations to each 
other, and to each other's subjects." ' 

'International law, or, as it is sometimes called, 
the law of nations/ may, therefore, be defined as that 
body of rules and limitations which the sovereign states 
of the civilized world agree to observe in their inter- 
course and relations with each other." ' 

"International law may be comddered from two 
points of view, viz.: — 

(a) From the philosophical point of view, as setting 
forth the rules and principles which ought to be ob- 
served in interstate relations. 

(b) From the scientific point of view, as setting 

' Eleiiients of International Law, ' Down's Elements of Inteixu^ 

Sec. 14. tional Law, page 2. 

* Woolaey, See. 5. 
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forth the rules and principles which are generally ob- 
served in interstate relations/' ^ 

^The law of nations may be defined to be a 
collection of rules deduced from natural reason, as that 
is interpreted by those who adopt them, and resting 
in usage, or established by compact, for regulating the 
intercourse of nations with each other. 

' 'Rights and obligations are interior between 
sovereign and people, and are regulated by the munici- 
pal law; or exterior, between nations considered as 
moral persons; and these are regulated by the law 
of nations." • 

The term ' 'international law," while apparently 
introduced in its Latin form by Zouch/ an English 
admiralty judge of the seventeenth century, was first 
brought into general use by Bentham, and soon replaced 
the name of jils gentium and other older names. The 
great objection to the use of the jiia gentium to 
describe the laws governing the relations between 
foreign countries, was on account of the previous use 
of this term, in a different sense, in the Roman law.^ 

Sbgtion 2. Nature of International Law. 

It has been argued by Pomeroy* that ''inter- 
national law" is in reality not a system of law at all, 
but rather a system of ''international morality." 



• Wflflon A Tucker on Inter- 

national Law, Seo. 1. 

• The Antelope, 10 Wheaton, 122. 

• ''Zouoh (1690-1660), the sue- 

oesBor <n QentUky ae piofeanr 
of Roman Law at Oxford, 
while a follower of Qrotius in 
matter and method, deservei 
mention for his distinction be- 
tween ju$ gentium and that 
law to which he cpves the name 
jus inter gentee. m the French 
tianelation called Droit entre 



lee Oene, later Droit Inter- 
naHonal, and in the En^^iah, 
Law of Nations, and ainoe the 
latter part of the eighteenth 
oentuty, when Bentham led the 
way, International Law." — 
Wflaon & Tudffir on Inter- 
national Law. page 26. 

' See aubject of l2tal Hiatoiy, 
Vol. 1, Subj. 2, Sec. 20. 

' Pomeroy on International Law. 
Sec. 29L 



ORIGIN AND NATUBB OP INTERNATIONAL LAW. 13 

It has been denied by other writers also that inter- 
national law is^ properly speaking, law at all. The 
better view, however, is that international law is 
properly considered as a system of law, although lack- 
ing some of the attributes to be found in the other 
branches of this science. 

'^If law is defined, as by Austin, ^A rule laid down 
for the guidance of an intelligent being by an intelligent 
being having power over him,' it would not be possible 
to include under it international law without imdue 
liberality in the interpretation of the language. 

'In form, however, law is a body of rules and 
principles in accord with which phenomena take place. 
If these rules are not followed as enimciated by the 
state in case of statute law, certain penalties are 
inflicted. The nature of the penalty must, to a great 
extent, depend upon the source. International law 
is the body of rules and principles, in accord with which, 
interstate phenomena take place. Violations of inter- 
national law do not meet the same penalties as those of 
statute law, as they do not have the same source nor 
an established tribunal for their enforcement. Inter- 
national law is, however, in form law and in practice so 
regarded.*' • 

Section 3. Basis of International Law. 

The basis for the authority of international law 
is the same as the basis for early laws of every character, 
namely, the general consent of those to be bound there- 
by, strengthened by custom and continued acquies- 
cence. There is no common superior among nations 
to promulgate principles of international law, and on 

* Wikon ft Tucker on Inter- 
natknial Law, pafe 11. 



14 INTEBNATIONAL LAW. 

the other hand^ no single nation can introduce ft Diew 
principle into this system. 

The Supreme Court of the United States said on 
this point in the case of The Antelope: ^"^ 

''As no nation can prescribe a rule for others, 
none can make a law of nations." 

Again, in a later case/^ the same court said: 

'^Undoubtedly, no single nation can change the 
law of the sea. The law is of universal obligatioa, 
and no statute of one or two nations; it rests upon the 
common consent of civilized communities. It is of 
force, not because it was prescribed by any superior 
power, but because it has been generally accepted as 
a rule of conduct. Whatever may have been its 
origin, whether in the usages of navigation or in the 
ordinances of maritime states, or in both, it has become 
the law of the sea only by the concurrent sanction 
of those nations who may be said to constitute the 
commercial world. Many of the usages which prevail, 
and which have the force of law, doubtless originated 
in the positive prescriptions of some single state, which 
were at first of limited effect, but which when generally 
accepted became of universal obligation. The Rhodian 
law is supposed to have been the first system of marine 
rules. It was a code for Rhodians only, but it soon 
became of general authority because accepted and 
assented to as a wise and desirable system by other 
maritime nations. The same may be said of the 
Amalphitan Table of the ordinances of the Hanseatic 
League, and of parts of the marine ordinances of 
Louis XIV. They all became the law of the sea, not 
on accoimt of their origin, but by reason of their 
acceptance as such. And it is evident that unless 

" 10 WheatoD, 122. " The Scotia, 14 Wall. 187. 
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general assent is efficacious to give sanction to inter- 
national law, there never can be that growth and 
development of maritime rules which the constant 
changes in the instruments and necessities of navigation 
require. Changes in nautical rules have taken place. 
How have they been accomplished, if not by the 
concurrent assent, expressed or understood, of mari- 
time nations? 

'nVhen, therefore, we find such rules of naviga- 
tion as are mentioned in the British orders in council 
of January 9th, 1863, and in our act of Congress of 
1864, accepted as obligatory rules by more than thirty 
of the principal commercial states of the world, includ- 
ing almost all which have any shipping on the Atlantic 
Ocean, we are constrained to regard them as in part 
at least, and so far as relates to these vessels, the laws 
of the sea, and as having been the law at the time when 
the collision of which the libelants complain took 
place. 

'This is not giving to the statute of any nation 
extra-territorial effect. It is not treating them as 
^neral maritime laws, but it is recognition of the 
historical fact that by common consent of mankind 
these rules have been acquiesced in as of general obli- 
gation. Of that fact we think we may take judicial 
notice. Foreign municipal laws must, indeed, be 
proved as facts, but it is not so with the law of nations. '^ 

The general basis of international law was also 
stated by the Supreme Court in the case of Ware vs. 
Hylton," as follows: 

''The law of nations may be considered of three 
kinds, to wit, general, conventional, or customary. 
The first is universal or established by the general 

»8DBUa«,227. 



16 INTERNATIONAL LAW. 

consent of mankind, and binds all nations. The 
second is founded on express consent, and is not 
universal and only binds those nations that have 
assented to it. The third is founded on tadt consent, 
and is obligatory on those nations who have adopted 
it." 

Section 4. Sources of International Law. 

If then there is no common superior which can 
prescribe principles of international law, and such 
principles cannot be prescribed by an individual 
nation, what are the sources from which the principles 
of this branch of the law have arisen? 

The answer to this question must be in the form 
of an enumeration rather than a definition, and it 
must be remembered that wherever a rule of inter- 
national law may originate, it only becomes binding 
by the force of custom and through general acquies- 
cence. 

The following enumeration of the sources of 
international law has been given by a United States 
official,^' in his recent work on this subject: 

The Roman Law. 

The Jus Gentium. 

Custom and Usage* 

Treaties and (Conventions. 

The Municipal Law of States. 

The Judgments of International Courts, or Boards 
of Arbitration. 

The Decisions of Municipal Courts upon Questions 
of International Law. 

* See "The Elemente of Inte^- and Deputy-Advooftte Gen. 

DAtional Law, with an Account U. 8. A., Professor of Law at 

of its Orinn, Sources, and His- the United States IGlitaiy 

torioal I)evelopinent/' by Academy (1900X 
Qeoige B. Davis, Lieut. Col., 
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The Diplomatic CorreBpondenoe of States, State 
Papers, Foreign Relations, etc. 

General Histories; The Histories of Important 
Epochs; Biographies of Eminent Statesmen. 

The Works of Text Writers. 

International Public Opinion. 

The Supreme Court of the United States has 
said on this point: 

' 'The law of nations is the great source from which 
we derive those rules, respecting belligerent and neutral 
rights, which are recognized by all civilized and com- 
mercial states throughout Europe and America. This 
law is in part unwritten, and in part conventional. 
To ascertain that which is unwritten, we resort to the 
great principles of reason and justice; but, as these 
principles will be differently understood by different 
nations under different circumstances, we consider 
them as being, in some degree, fixed and rendered 
stable by a series of judicial decisions. • The decisions 
of the courts of every country, so far as they are 
foimded upon a law common to every country, will 
be received, not as authority, but with respect. The 
decisions of the courts of every country show how the 
law of nations, in the given case, is understood in that 
country, and will be considered in adopting the rule 
which is to prevail in this.'' " 

Some of the more important of these sources of 
international law will be discussed separately in the 
succeeding sections. 

Section 5. Rohan Law and Mxtnicipal Law. 

Although, as has been stated, no single nation can 
* establish any principle of international law, still systems 

^ Thirty Hosaheads Sugar yb. Boyle, 9 Cranoh, 198. 
Vol xn.— ^ 



18 INTERNATIONAL LAW. 

of private law are often resorted to, to aid in the 
solution of questions of international law. This is 
particularly true of the great system of Roman law. 

*'As it was the only system of law with which 
the earlier writers on international law were familiar, 
and as its principles seemed to be sufficiently general, 
in character and scope, to apply to the reciprocal 
relations of states, its authority was frequently in- 
voked by them in the preparation of their treatises. '^ *• 

As various portions of the system of international 
law are constantly administered in the regular courts 
of the different nations, the decisions in such cases 
constitute an important source of authority on such 
portions of international law. That international law 
is part of the law of the United States has been re- 
peatedly decided by the Supreme Court of the United 
States. 

'International law, in its widest and most com- 
prehensive sense — ^including not only questions of 
right between nations, governed by what has been 
appropriately called the law of nations, but also 
questions arising under what is usually called private 
international law, or the conJSict of laws, and concern- 
ing the rights of persons within the territory and 
dominion of one nation, by reason of acts, private or 
public, done within the dominions of another nation — 
is part of our law, and must be ascertained and ad- 
ministered by the courts of justice, as often as such 
questions are presented in litigation between man and 
man, duly submitted to their determination.*'** 

''The laws which the citizens of the United States 
are to obey in regard to intercourse with a nation or 
people with which they are at war are laws of the 

" Davis on International Law, >* Hilton tb. Quyot, 159 U. S., 163. 

pa«e20. 



OBIOIN AND NATURE OF INTERNATIONAL LAW. 19 

United States. These laws will be unwritten inter- 
national law, if nothing be adopted or announced to 
the oontrary; or the express regulations of the govern- 
ment when it sees fit to make them. But in both cases 
it is the law of the United States for the time beingi 
whether written or unwritten.*' " 

Section 6. Treaties^ Diplomatic Relations, Etc. 

As one nation cannot by its own will create new 
principles of international law, so two states cannot 
do so by any agreement or treaty. Treaties or diplo- 
matic correspondence, however, may be important as 
evidence of what the international law on the subject 
is, and may also establish precedents, which if followed 
by other countries, may ripen into law. 

Section 7. International Public Opinion. 

A source of international law which has recently 
become of importance is ^ ^international public opinion. ' ' 
In former times when the king was the state this 
source could of course be of no importance, but has 
developed with the growth of free governments. So 
recent has been its development that Davis is the first 
of prominent writers on the subject to mention it. 

Section 8. Works of Text Writers. 

'^The writings of those who have made the history 
and development of international usages a subject of 
special study will always constitute our chief source 
of knowledge upon the subject. The earlier writers 
were roughly grouped into two schools. One, made up 
chiefly of Continental authors, who were familiar with 

" Biadley J^in Nefw York Life Xna. 
Co. VB. Hendren, 92 U. S., 288. 
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the Roman law, and by whom great authority was 
attached to the views of text writers. The other, 
composed of English and American writers, whose 
works, strongly influenced by the common law of 
England, attach the greatest weight to the decisions 
of competent courts and to the precedents established 
by the usages of nations and recognized by them as 
binding in their intercourse with each other. The 
present tendency is to obliterate this distinction. The 
history of both the Roman and common law has been 
exhaustively studied, and is now generally known, 
and the historical method of treatment is found to be 
as successful in its application to international as to 
municipal law. 

''A decided unanimity of opinion among authors 
as to the reason or justice of a particular usage is strong 
evidence of its general acceptance as a rule of inter- 
national law. ^Writers on international law, however, 
cannot make the law. To be binding the law must 
have received the assent of the nations who are to 
be bound by if '^'^ 

^ Davis an Intemfttumal Law, mlnent writen on thii fubjeot, 

pafBB 26-7. 066 Wflaon & TudcBr oa bitoi^ 

* For a oonvmiflnt list of the pro* national Law, Seo. 18. 



Chapter II. 
HISTORY OF INTERNATIONAL LAW. 

Section &. History of International Law. 

The close connection between histoiy and law 
has alieady been refened to. Important, however, 
as a knowledge of history is throughout the whole 
course of his study, it is probably more essential to 
the student in the study of international law than 
in the study of any other branch of this science. With 
no superior authority to adopt principles of interna- 
tional law, such principles can only be the result of 
evolution, and the history of such evolution is the 
history of national relations. 

Section 10. Periods of the Histort of Inter- 
national Law. 

The histoiy of international law falls naturally 
into four sharply defined periods. The ancient, the 
medieval, the modem, and the current. The first 
period beginswith the dawn of histoiy and terminates 
with the fall of the Western Roman Empire in 476. 
The second extends from the fall of the Westem Roman 
Empire to the invasion of Italy by Charles VIII in 
1494. The third period extends through the Crimean 
war ; while the final period begins with the Declarationjof 
Paris and continues down to the present day. Each 
of these periods has its own marked character- 
istics, which will be considered in the four succeeding 
sections. 
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Section 11. International Relations Between 
Ancient Nations. 

It is necessary to give to this section the title of 
international relations between ancient nations, for 
international law during this period was non-existent. 
The natural state between foreign nations was uni- 
versally considered to be war. Peace could only exist 
as the result of express treaties. Nations were enemies 
or allies; there was, in theory, no middle groimd. 

The Greeks came the nearest among ancient 
nations to acquiring a conception of a system of inter- 
national law; but their work along this line was limited 
in the scope of its applications to the inter-relations 
of the various Greek states. To the ancient Greek 
the inhabitants of the world were divided into Greeks 
and Barbarians, and however carefully the relations 
among the former might be regulated, nothing but 
mutual hostility and contempt was to be expected 
between the former and the latter. 

The foreign policy of the Romans was through its 
whole period a most aggressive one. At the time of 
the highest development of the Roman Empire, Rome 
was surrounded on the north, south, and west by un- 
civilized or semi-civilized races, while their relation 
with the New Persian Empire on the east was one of 
almost imbroken hostility. 

The development of any system of international 
law during a period of this character was an impossi- 
bility. 

Section 12. International Relations DuinNa the 
Medieval Historical Period. 

The overthrow of the Western Roman Empire, in 
the fifth century, was the beginning of a new era in the 
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world's history. For the time it seemed like a retro- 
gression. The civilization of the ancient world had 
been overthrown, and the new and higher civilization 
was far in the future. The central figure in the history 
of Western Europe dining this period is the colossal 
institution of feudalism. The influence of feudalism 
was both towards, and away from, centralization. 
The sub-infeudation of the land was constantly tend- 
ing towards the creation of new and minute powers, 
but the pryamiding feature of the system led to the 
growth of the theory that this should be continued one 
step higher; and that imder the true organization 
of society there would be foimd a common world-wide 
superior sovereign, from whom the kings of the various 
countries would hold, as the vassals-in-chief in each 
coimtry held from the king. The memory of the 
supremacy of the empire of Rome strengthened this 
view, as did also the claims of the Pope. 

For a long period the center of the stage in Euro- 
pean history is taken up with the contest between the 
Pope and the Emperor of the so-called Holy Roman 
Empire, for this position of supremacy. The long 
contest of the Guelfs and Ghibbelines, however, instead 
of establishing the supremacy of the leader of either 
faction, shattered the strength of both and resulted 
in the splitting up of a large portion of Western Europe 
into a vast number of minute states. 

Medieval history, as generally written, is little 
more than an account of an endless series of military 
contests between the different European powers. One 
great advance, however, is to be noticed over the state 
of international relations in earlier times. Whatever 
the practice may be, it had at least come to be recog- 
nized in theory, and sometimes followed, that nations 
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owed certain obligations one to another, and that there 
should be some set of principles governing matters of 
international intercourse. Two great influences were 
working towards this end during this period — ^religion 
and commerce. 

Section 13. Influence op Christianity Upon the 
Development op International Law. 

One of the strongest of the influences exerted by 
the Christian religion was the bond which it created 
among people of different races. The religions of the 
ancient world, with few exceptions, had been national 
in their character, and had strictly excluded outsiders 
from any part or benefit therein. Christianity, on 
the contrary, appealed to whoever would embrace it, 
of whatever race or nationality, and the line which it 
drew was not that between those of one race and those 
of another, but between those who accepted the belief 
and those who rejected it. The great influence of the 
medieval church, therefore, was thrown in support of 
the movement for a system of laws governing the 
relations between different nations. Such laws, how- 
ever, were only to apply to races within the pale of 
Christianity; with all others no agreements of such 
character could lawfully be held. It is, in fact, only 
within the past century that the principles of inter- 
national law have been ever held to apply to any ex- 
cept Christian countries. The underlying principle 
here observed is not unlike, in its fundamental basis, 
the division by the Greeks, of mankind into Greeks 
and barbarians. In the later classification, however, 
the limits have been extended, and the dividing line 
is religious instead of racial. 
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Section 14. Influence of Commerce on teee De- 
velopment OF International Law. 

The greatest opposition to the feudalism of the 
Middle Ages was found in the commercial classes. 
The interests of the commercial and military classes 
have always clashed in eveiy age and in every nation. 
The constant warfare essential to the latter class is 
destructive of the business of the former. Trade 
between nations requires some ss^stem by which the 
relations between different countries can be regulated. 
It is therefore not surprising that the commercial cities 
of Italy and the cities of the Hanseatic League appear 
as pioneers in the movement for the betterment of the 
unsatisfactory state of international relations. 

Among the earliest branches of international law 
to receive attention was that relative to commerce on 
the sea. During the Middle Ages a number of codes 
or systems of rules on this subject were developed. 

'^The so-called Amalfitan Tables seem to have 
been the sea law of the latter part of the eleventh 
oentuiy. The much more detailed Consolato del 
Mare, of doubtful origin, between the twelfth and four- 
teenth centuries derived some of its principles from 
the eleventh century code. The consolato was recog- 
nized by maritime powers as generally binding, and 
made possible^ wide commercial intercourse. Many 
of its principles have stood to the present day, though 
touching such questions as the mutual rights of neu- 
trals and belligerents on the sea in time of war. As 
the consolato formed the code of Southem Europe, 
the laws of Oleron formed the maritime code for 
Westem Europe, and were compiled the latter part 
of the twelfth century, whether by Richard I, or by 
his mother, Queen Eleanor, is a disputed question. 
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These laivs are ba^ed in large measure on the other 
existing systems. The Laws of Wisby, dating from 
about 1288| supplemented the laws of Oleron, and 
formed the fundamental law of maritime courts of the 
Baltic nations. The Hanseatic League, in 1590, com- 
piled a system of marine law, Jus Hanseaticum Mari- 
timum, based on the codes of Europe and Northern 
Europe. The maritime law of Europe was practically 
unchanged for nearly a hundred years, when systema- 
tized in 1673 under Louis XIV. Similar to the mari- 
time codes are the 'Customs of Amsterdam,' the 'Law 
of Antwerp,' and the 'Guidon de la Mar.' " ^ 

The crusades, by the increased intercourse between 
nations which it occasioned, did much to increase 
international commerce, and thus to increase the 
necessity for proper regulations of this species of com- 
merce. 

Section 16. International Relations Durino 
THE Modern Historical Period. 

In the modem historical period the idea of the 
common superior has been disregarded, and the imder- 
lying theory of international intercourse has become 
that of the ''balance of power." The efforts of the 
diplomatists of this period is to prevent the undue in- 
crease of power by any rival country. To increase the 
power of one's own country, or to prevent the increase 
of the power of another country, are the causes of the 
almost constant series of wars throughout this period. 

The national unity of England, France, and 
Spain had been secured by the close of the fifteenth 
century, but Italy and Germany remained in a divided 
and chaotic condition, which rendered them a prey to 

* Wilson and Tucker on Interna- 
tional Law, pp. 17-18. 
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their united neighbors. The invasion of Italy by 
Charles VIII of France, in 1494, marks the beginning 
of the Italian wars, which furnish the most convenient 
beginning to the period of modem history, at least 
from the standpoint of the study of international law. 

Section 16. The Discoveby op America. 

Two years before the event just referred to, 
Columbus had discovered America, and this greatly 
increased the territorial area of the application of the 
international law. The histoiy of international law 
had formerly been exclusively confined to the continent 
of Europe, but the opening of the New World by 
European colonists extended the scope of these prin- 
ciples over this territory. Many of the wars of this 
period originated or were closely concerned with the 
possession of territory in America. 

Section 17. The Congress op Westphalia. 
An important impetus was given to the develop- 
ment of the science of international law by the work 
of the Congress of Westphalia, which succeeded in 
bringing the destructive Thirty Year War to a close in 
1648. In addition to their work in this respect, the 
status of the various countries of Europe was largely 
regulated, and a definite system was adopted for the 
conduct of diplomatic relations. From this time 
on, the various large international congresses have 
been one of the most important sources from which the 
principles of international law have been drawn.' 

Section 18. General Character op International 
Law During Tms Period. 
The principles of international law were extremely 
fluctuating during this period. The period of history 

* See some good general histoiy for an account 
of tbeee various intematimial oong ro e so s. 
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now under discussion was the period of the greatest 
contest between absolutism and liberalism in govern- 
ment, and it was also a period of contest between 
liberal and illiberal views as to international relations. 

Sbgtion 19. The Recent History of Interna- 
tional Law. 

The recent period in the history of international 
law may be taken to have begun with the Declaration 
of Paris in 1856. The characteristic of this period 
has been the constant movement towards a more 
liberal policy of international relations. The reforms 
of this period will be shown in the following chapters. 



Chapter III. 
OBJECTS OF INTERNATIONAL LAW. 

Section 20. In General. 

In general the objects of the principles of inter- 
national law are the various independent nations or 
states of the world. Individuals are concerned, in 
general, only in relation to their status as citizens of 
some particular coimtiy. 

''It is true that occasionally individuals are inter- 
ested in the questions raised, and are sometimes even 
the cause of international complications, perhaps of war, 
but it is not as individuals that public international law 
interferes in their behalf or condemns them. It is 
because individuals necessarily form a constituent part 
of every State, parts of which the nation as a whole is 
made up; and as no injury can be inflicted on one part 
of the body or by one member without the participation 
of the whole, so no member of the body politic can be 
injured without damage to the material interests, 
the dignity, and the honor of the whole. It is because 
of this blow to or by the State that public international 
law interferes in such matters. '^ ^ 

Section 21. Sovereign States. 

Mr. Davis, in his recent work on International 
Law, thus describes a sovereign state : 

''A sovereign state may, therefore, be defined as 
one which retains and exercises in their entirety its 
essential attributes of sovereignty, which has parted 
with none of them, but retains them all unimpaired. 

> Minor OQ Ooniict of Lawi, Sec. 2. 
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In this sense Russia, England, France, China, Japan, 
and the United States are sovereign states. 

'Trom the point of view of international law, the 
attributes which are essential to the conception of a 
sovereign state are three in number — sovereignty, in- 
dependence, and equality. 

''The sovereignty of a state is its inherent right 
to assume and exercise jurisdiction over all questions 
arising within its boundaries, and to control and 
regulate the actions and legal relations of .all persons 
within its territorial limits. 

''The conception of independence is included in 
that of sovereignty, of which, indeed, it is the negative 
view. It involves an immunity from all interference 
from without in the purely internal affairs of a state 
and implies a corresponding obligation to abstain 
from similar interference in the internal affairs of other 
states. 

"It has been seen that a state possesses a certain 
number of sovereign rights and powers. These rights 
are possessed in precisely the same number and to the 
same degree by eveiy sovereign state. This is called 
the equality of statra. It is not to be inferred from 
this definition that all states are equal in dignity, im- 
portance, or power. It is only asserted that each state 
possesses the same number of sovereign rights and pow- 
ers, and each to the same degree that they are possessed 
by evpry other state. For example, England and 
Portugal have the same right to borrow money, to 
send ambassadors, and to make treaties of alliance. 
But whether one can borrow money at a lower rate of 
interest than the other, whether the ambassadors of 
both powers at Berlin have the same influence, and 
whether an alliance with one will be as advantageous 
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as with the others are questions that depend upon the 
financial resouroes^ political influence, and military 
power of each state, all of which are very unequal." ' 

Section 22. Quasi Sovereign States. 

The title of this section is used to designate all 
the various classes of states or political bodies which, 
although they fail to possess all the attributes of sover- 
eign states, still possess certain of these attributes m 
a greater of less degree. Under this head will be in- 
cluded: 

(a) Members of a confederation. 

(b) Protectorates. 

(c) Suzerainties. 

(d) Colonies. 

(e) Neutralized States. 

(f) Belligerents. 

Section 23. Members of a Confederation. 

''A confederation is an artificial state, resulting 
from the more or less complete union of two or more 
states. This involves the temporary or permanent 
surrender of some sovereign rights on the part of each 
of the confederated states which pass to, and are vested 
in, the artificial state created by the treaty of union, 
or constitution of the confederacy. The number and 
importance of the sovereign rights surrendered by the 
component states will determine the character and 
strength of the confederacy.'' • 

Confederations are of two general classes: first, 
those where the real sovereign power is left to the 
constituent states; and second, those where the real 

* DaTis OD Intenmtiaiud Law, * Id., p. 37. 

pp. 34-6-6. 
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sovereign power is granted to the central government. 
The United States was a confederation of the first 
class under the articles of Confederation, and of the 
second dass under the Constitution. Germany and 
Switzerland are also countries which have passed 
from the first class into the second. 

In about all confederations the first power granted 
to the central government is the control of foreign 
relations, with the result that International Law is 
seldom concemed with the constituent states. 

Section 24. Protectorates. 

A protectorate is a state under the protection of 
some larger power. The protected states retain all 
powers not specifically resigned. 

''States imder protectors — protectorates — ^usually 
possess all powers not specifically resigned. States 
fully sovereign may demand, (1) that states under 
protectors afford reasonable protection to the subjects 
and to the property of subjects of fully sovereign 
states, and (2) that the protecting state use reasonable 
measiues to give effect to the protection which it has 
assumed. Just how much responsibility the pro- 
tecting state has depends upon the degree of pro- 
tection exercised and assumed. The protectorate of 
Great Britain over the South African Republic by 
the agreement of 1884 was of a very moderate form. 
The right to veto within a certain time any treaty 
made with a foreign state, other than the Orange 
Free State and native princes, constituted practically 
the only restriction on the independence of the Repub- 
lic. Great Britain has several other protectorates 
in Africa, over which the degree of authority varies. In 
many instances protectorates easily pass into colonieSi 
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as in the case of Madagascar^ which Great Britain 
recognized as under French protection in 1890, which 
protection the Queen of Madagascar accepted in 
October, 1895, and in August, 1896, Madagascar was 
declared a French colony/' ^ 

Section 25. Suzerainties. 

A state under suzerainty possesses only such 
powers as are specifically granted to it by the suzerain. 
Most of the modem instances of suzerainty have been 
in cases of various provinces of the Turkish Empire. 
In these instances suzerainty was the first step towards 
independence or the control of some European govern- 
ment. 

Section 26. Colonies. 

In former times colonies were governed entirely 
by the mother country, and even today aU matters 
of foreign affairs are thus determined. Many modem 
colonies, however, have been given a very complete 
power of local self-government, the most favored 
colony in this respect being the Australian Confedera- 
tion. 

Section 27. Neutbalized States. 

A permanently neutralized state is one the in- 
t^rity of whose territory and independence have been 
guaranteed by the larger powers, and who, in considera- 
tion thereof, has siurendered the right of engaging 
in war, or making any treaty which might involve 
it in war. There are three of this class of states in 
Europe — ^Belgium, Switzerland and Luxemburg. A 
similar agreement has been made by the powers with 
relation to the Congo Free State in Africa. 

* Wilson flod Tucker on International Law, Sec. 24. 
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Section 28. Belligerents. 

Belligerents are the inhabitants of a portion of a 
sovereign state, who are in rebellion against the 
government of such state, who are in possession of a 
portion of the territory of such state and who have 
been recognized as belligerents by at least some of the 
sovereign states of the world. 

Section 29. States not C!onsidered as wrrmN the 
Protection of International Law. 

Uncivilized communities are considered as entirely 
without the protection of international law. Even 
the civilized Asiatic states, with the single exception of 
Japan, have never been accorded the same rights as those 
belonging to the European and American countries. 
For example, Europeans and Americans in such coun- 
tries have never been held to be subject to the regular 
civil and criminal courts of such countries, but have been 
allowed to have all cases in which they are concerned 
tried by Consular courts. 

Section 30. Recognition op New States. 

New states may come into existence either by 
the peaceable or violent division of an existing state, or 
by the union of two or more small states to form a 
larger one. An illustration of the first method is 
found in the recent separation of Norway and Sweden; 
of the second in the securing of the independence of 
the United States; and of the third in the consolida- 
tion of the various German states into the German 
Empire. 

A new state does not come fully within the 
protection of the principles of International Law 
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until it has been recognized by the previously existing 
states. The time and method of according recognition 
to a new state is left to each existing state to determine 
for itself. 

Section 31. Db Jure and de Facto Govern- 
ments. 

Another classification of governments is that into 
governments de jure and governments de facto. The 
former is the true government of a coimtry (i. e., 
the true government in the opinion of the person using 
the expression), and the latter the government actually 
exercising authority. A perfect government is one 
which is both de jure and de facto. 

Section 32. Extent op Territorial Jurisdiction 

OP A State. 

The jurisdiction of a sovereign state extends over 
all land within its boundaries, over all riverSi lakes 
or other bodies of water entirely within its boundaries, 
over the high seas for a distance of three miles from 
its coast, and over aU hs;y& or inlets on its coast whose 
mouth is not more than six miles across. The three 
mile limit was originally adopted because it was be- 
lieved that this was the extreme range of cannon. 
The right of any nation to declare any part of the high 
seas (outside of the three mile limit) a mare clavsum, 
and exclude other nations therefrom, has now been 
entirely abandoned. 

Section 33. ExTERRrroRiALnr. 

In general the authority of a state extends over 
all persons within its jurisdiction, whether citizens or 
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aliens. In a few cases^ however, persons temporarily 
in a country are allowed an immunity from the laws 
of such comitry. 

'^^his immmiity has been called exterritoriality. 
The persons and thingp thus exempt from local juris- 
diction are regarded as carrying with them the terri- 
torial status of their native state, or as being for pur- 
poses of jurisdiction within their own state, territory, 
and beyond that of the state in which they are geo- 
graphically. 

"Wherever they may go they carry with them 
the territory and jurisdiction of their home state. 
Doubtless this doctrine of exterritoriality in the 
extreme form may be carried too far, as many late 
writers contend, and some have desired another 
term, as immunity from jurisdiction, as more exact and 
correct. Such a term would have the merit of directing 
attention to the nature of the relation which the persons 
concerned sustain to the state. Hall sums up the 
cases by sajring, 'If exterritoriality is taken, not merely 
as a rough way of describing the effect of certain Im- 
munities, but as a principle of law, it becomes, or at 
any rate is ready to become an independent source 
of legal rule, displacing the principle of the exdusive- 
ness of territorial sovereignty within the range of its 
possible operation in all cases in which practice is 
unsettled or contested.' Exterritoriality should be 
viewed as based on the immunities conceded to public 
persons, rather than as the source of these immunities. ' '' 

This right of exterritoriality extends to foreign 
sovereigns, ambassadors and other public ministers, 
foreign armies passing through a country with the 
consent of such coimtry, and foreign battle ships. 

* Wilfcm and Tucker on International Law, Sec. 61. 



Chapter IV. 
FOREIGN RELATIONS. 

Section 34. Contents of Chapter. 

Under this chapter it is proposed to treat of the 
diplomatic representatives, through whom the nego- 
tiations between different comitries are carried on, 
and the subject of treaties. 

Section 35. Diplomatic Representathtes. 

It was not until near the very dose of the medieval 
period that nations began to keep permanent diplo- 
matic representatives at foreign courts. This custom 
is said to have originated with Louis XI of France. 
The practice at first met with great opposition, foreign 
ministers being looked upon as being in the nature 
of spies. 

At first there was no regular system of rules 
either as to the classes of foreign representatives, 
their powers, or their relative ranks. Many bitter 
contests over questions of precedence took place at 
different European capitals. 

To remedy this state of affairs the following 
protocol was adopted by the representatives of the 
various powers at the Congress of Vienna in 1815: 

'In order to prevent in future the inconveniences 
which have frequently occurred, and which may stiU 
occur, from the cl^ms of Precedence among the 
different Diplomatic characters, the Plenipotentiaries 
of the Powers who signed the Treaty of Paris have 
agreed on the following articles, and think it their 
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duty to invite those of other crowned heads to adopt 
the same regulations: 

Division of Diplomatic Characters. 

Art. 1. Diplomatic characters are divided into 
three classes; that of Ambassadors, Legates or Nimdos. 

That of Envoys, Ministers, or other persons ac- 
credited to sovereigns. 

That of Charge d'Affaiies accredited to Ministers 
for foreign affairs. 

Representative Character. 

Art. 2. Ambassadors, Legates or Nundos only 
shall have the representative character. 

Special Missions. 

Art. 3. Diplomatic characters charged with any 
special mission shall not, on that account, assume 
any superiority of rank. 

Diplomatic Precedence. 

Art. 4. Diplomatic characters shall rank in their 
respective classes according to the date of the official 
notification of their arrival. 

Representatives of the Pope. 

The present regulation shall not occasion any 
change respecting the representative of the Pope. 

Form for Reception op Diplomatic Agents. 

Art. 6. There shall be a regular form adopted by 
each State for the reception of diplomatic charactev 
of every dass. 
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Diplomatic Agents op Courts Allied by Family 
OR Other Ties. 
Art. 6. Ties of consanguinity or family alliance 
between courts confer no rank on their Diplomatio 
Agjents. The same rule also applied to political al- 
liances. 

Alterations of Signatures in Acts or Treaties. 

Art. 7. In Acts or Treaties between several 
powers that admit altemity, the order which is to be 
observed in the signatures of Ministers shall be decided 
by ballot.'' 

This protocol worked badly in one respect, namely, 
that ministers of the second-class from small countries 
would often take precedence over ministers from 
large countries on account of a longer term of service. 
To remedy this defect, the following additional article 
was adopted at the Congress of Aix-la-Chapelle in 1818 : 

''Art. 8. It is agreed between the Five Courts 
that Ministers Resident accredited to them shall form, 
with respect to their precedence, an intermediate 
class between Ministers of the second-class and Charges 
d'Afifaires.'' 

After the adoption of this last article it became 
the custom for small countries to send ministers of 
the third class instead of the second. 

The four grades of ministers are as follows : 

1. Ambassadors, Legates and Nuncios. 

2. Envoys, Ministers, or other persons ac- 

credited to sovereigns. 

3. Ministers resident. 

4. Charges d'Affaires. 

The first three grades are accredited to the sover- 
eign. The fourth grade, charges d'affaires, is ac- 
credited to the minister of foreign affairs. 
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There is no rule as to what class of representative 
shall be sent from one country to another. This is 
left for each country to determine for itself; each 
country sends to another country, however, the same 
grade of representative which it receives from such 
country. 

Section 36. Dxtties of Public Ministers. 

The duties of a foreign minister are not susceptible 
of exact enumeration. In general, it may be said, that 
such an official represents the interests of his state, and 
>the subjects of such state. It is his duty to keep his 
government informed on all questions which may affect 
the relations between the two countries. 

Section 37. Appointbient and Recall op Foreign 

Ministers. 

Foreign ministers are appointed by the executive 
department of the government which they represent. 
The selection of foreign ministers rests with the country 
sending them, but the country to which they are sent 
may refuse to receive any minister who is personally 
objectionable to the government of such country. 

A Minister may be re-called at any time by the 
country sending him, and the country to which he is 
sent has the right to demand his re-call. The declara- 
tion of war between two countries is either accom- 
panied or preceded by the withdrawal of the ministers 
of both countries. 

Section 38. Privileges and Ibcmunitieb op Foreign 

Ministers. 

Foreign ministers are exempt from both the civil 
and criminal jurisdiction of the country to which they 
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are accredited. The most that the Govemment to 
which they are accredited can ordinarily do is to re- 
quest their recall, leaving the question of their punish- 
ment to their own countiy. If, however, a foreign 
minister conspires to overthrow the govemment to 
which he is accredited, he may be arrested and held 
imtil he can be sent out of the country. This was 
decided in what is known as Gyllenborg's Case. 

''On the 29th of January, 1717, the govemment 
of EIngland having certain information of a conspiracy 
to invade the country and dethrone the king contrived 
by Gyllenborg, the ambassador of Sweden, at that time 
at peace with Great Britam; they ordered the arrest 
of that minister, which was accordingly effected. Gen- 
eral Wade and Colonel Blakeney, to whom the charge 
was entrusted, found him making up dispatches, 
which they told him they had orders to seize ; and they 
even insisted upon searching his cabinet, which, upon 
the refusal of his lady to deliver his keys, they actually 
broke open. Gyllenboig complained of these proceed- 
ings, as a direct breach of the law of nations, and some 
of the foreign ministers at the court of London expressed 
themselves to the same effect; upon which the secre- 
taries of state, Methuen and Stanhope, wrote circular 
letters to them, to assign reasons for the arrest, which 
satisfied them all except Monteleone, the Spanish am- 
bassador, who in his answer observed that he was sorry 
no other way could be fallen upon for preserving the 
peace of the kingdom, than that of the arrest of a public 
minister, and tne seizure of his papers, which are the 
repositories of his secrets, two facts which seemed 
sensibly to wound the law of nations. The observa- 
tion, however, answers itself; since the confession that 
there was no other way, proves that this extremity 
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actual ambassador, his plea before the delegates 
would have been allowed." • 

l^either an ambassador nor any of his suite can 
be prosecuted for any debt or contract in the coimtry 
to which they are accredited/ but although 'a public 
minister who engages in trade, in the country to which 
he is accredited, does not thereby forfeit the privi- 
leges and immunities accorded to diplomatic agents, 
when he voluntarily appears in compliance with a 
writ, and submits himself to the jurisdiction, the 
court will not interfere for his relief.'' • 

Section 39. Consuls. 

Consuls occupy a very different position from that 
of ambassadors and other public ministers. The 
office is a much older one, and its duties are confined 
to matters relating to commercial interests. 

The history of this office is thus given by Davis 
in his recent work on International Law^ 

''Consuls are persons appointed by the govern- 
ment of a state to represent its commercial interests, 
and those of its subjects in the principal ports of other 
nations. 

'The practice of maintaining consular repre- 
sentatives in foreign ports and commercial cities dates 
back to the very beginning of modem commerce. It 
was developed among the conunercial cities of the 
Mediterranean, and grew out of the exigencies and 
necessities of their intercourse with the Levantine 
cities, whose forms of government and systems of 

* Ward'8 Law of Nations, 11, 587. ' Taylor vs. Best, 14 Oommon 

* Cam of the Ambassador of PMer Bench, 487. 

the Great (1708), BUokstone's • Davis on International Law. 

OomnieDtariei,Book l,Qbapt.7. paces 211-12. 
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law were radically different from their own. The 
ships of foreign merchants were held to be navigated 
mider the jurisdiction of the nation whose flag they 
carried; and the general practice was for vessels 
engaged in long sea voyages, some of which occupied 
a period of not less than three years, to have on board 
a magistrate, whose duty it was to administer the 
law of the country of the flag among all on board, not 
merely while the vessel was on the high seas, but while 
she was in a foreign port, loading or unloading cargo. 
This magistrate was term^ the alderman in the ports 
of the North and Baltic seas, while in the Mediter- 
ranean ports he was designated by the familiar name 
of consul, and was the precursor of the resident com- 
mercial consul, who continues in the present day to 
exercise within merchant ships of his nationality, 
notwithstanding they are within the territorial juris- 
diction of another state, a portion of the personal 
jurisdiction formerly exercised by the ship's consul. 
The exercise of this consular jurisdiction requires no 
fiction of exterritoriality to support it. Its limits 
are either regulated by conunercial treaties, or, where 
it has originated in charter privileges, it is now held 
to rest upon custom. 

'The institution had become fully established, 
in much the same form as It now exists, at the end of 
the twelfth centiny, at which time Venice was repre- 
sented in the East by consuls at Constantinople, 
Aleppo, Jerusalem, and Alexandria. The Eastern 
Empire maintained a consul at Marseilles, and foreign 
consulates had been long established and recognized 
at the port of Barcelona in Spain. These early consuls 
performed many of the duties of modem ambassadors 
and had something of their inviolable character. As 
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a result of the general establishment of permanent 
missions in Europe in the seventeenth century, an 
important change was made in the consular fimction 
in all the states of the West. The diplomatic duties 
were transferred to the class of public ministers, to 
whom the character of inviolability was attached; 
and there remained to the consuls a class of duties of 
a commercial character, closely resembling those which 
they now perform. In the Levant, however, where no 
permanent missions were established, consuls con- 
tinued to enjoy their powers and privilege; these, to 
a great extent, they still retain/' 

There are a number of different grades in the 
consular service. 

''The United States differentiates the consular 
service more fully than most states, havfaig the follow- 
ing: Consuls-general, vice-consuls-general, deputy 
consuls-general, consuls, vice-consuls, deputy consuls, 
commercial agents, vice-commercial agents, consular 
agents, consular clerks, interpreters, marshals, and 
clerks. The term 'consular officer,' however, includes 
only consuls-general, consuls, commercial agents, 
deputy consuls, vice-consuls, vice-commercial agents, 
and consular agents. The full officers are consuls- 
general, consuls, and commercial agents. The vice- 
consular officers are 'substitute consular officers,' and 
the deputy consuls-general, deputy consuls, and con- 
sular agents are 'subordinate consular officers/ 

'^Consuls-^neral ordinarily have a supervisory 
jurisdiction of the consuls within the neighborhood of 
their consulate, though, sometimes, they have no 
supervisory jurisdiction. This is often exsrdaed by 
the diplomatic agent accredited to the same state. 

"Most states have consuls-generali oonsulsi vice- 
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ooDBuls, consular agents; sometimes alsoi consular 
students/' ^ 

Consuls do not have the privileges and immunities 
of ambassadors or other public ministers and are 
subject to the civil and criminal jiuisdiction of the 
countries to which they are sent (except in the cases 
of consuls in Asiatic countries). A country to whom 
a consul is sent, however, has no right to interfere 
with him in the exercise of his consular duties. 

Section 40. Treaties. 

A treaty is an agreement or contract made be- 
tween two or more sovereign states. Treaties are 
made by the executive department of the government. 
In the tJnited States, before a treaty becomes effective, 
it must be ratified by the upper branch of the legisla- 
tive department. Either party to a treaty has the 
power, if not the right, to rescind a treaty at any time. 
The only means of redress open to the injured party 
in such a case is by a declaration of war. 

''Treaties have been variously classified, but the 
classifications serve no great purpose. The most 
common classification is clearly set forth by Calvo. 
As regards form, treaties may be, (1) transitory, or 
(2) permanent or perpetual; as regards nature, (1) 
personal, relating to the sovereign, or (2) real, relating 
to things and not dependent on the sovereign personal; 
as regards effects, (1) equal, or (2) unequal, or accord- 
ing to other effects simple or conditional, definitive or 
preliminary, principal or accessory, etc.; as regards 
objects, (1) general, or (2) special. In a narrower 
sense treaties may be divided into many classes, as 

* WDion and Tucker on Inter- 
national LftWy Sec. 80. 
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political, economic, guarantee, surety, neutrality, alli- 
ance, friendship, boundary, cession, exchange, juris- 
diction, extradition, commerce, navigation, peace, 
etc., and conventions relating to property of various 
kinds, including literary and artistic, to post and tele- 
graph, etc. Most of these classes are sufficiently de- 
scribed by their titles."* 

Section 41. Other Forms of International 
Agreements. 

Other forms of international agreements are the 
following: 

(a) A protocol, which* is either in the form of 
official minutes, giving conclusions of an international 
conference, and signed at the end of each session by 
the negotiators, or a preliminary draft of an agree- 
ment to be afterwards reduced into the form of a 
treaty. 

(b) Cartels, which are agreements between bellig- 
erents regulating intercourse during war 

(c) Declarations. 

(d) Memoranda, and 

(e) Letters. 

* WOson and Tucker on Intern*- 
tional Lkw, Seo. 86 



Chaftsb v. 
WAR. 

Sbction 42. Definition. 

War 18 the state in which a nation maintAina 
what it believes, or claims, to be its rights by force. 

Section 43. Classification of Wabs. 

''Wars are classified according to the point of 
view from which they are examined or discussed. 
They are classified according to their causes into 
wars of opinion, religious wars, wars of independence, of 
conquest, or subjugation. In a military sense they 
are ofifensive, or defensive. In a political sense they 
are classified into external and internal wars. Internal 
wars are further subdivided into, Ist, Civil Wars, in 
which the belligerent parties are distributed over a 
large part of the territory of a state, the object being 
to secure a change of government or laws, but not 
at the expense of national unity; 2nd, Rebellions or 
Insurrections, in which a portion of the population 
of a state rises against the central government, some^ 
times with the design of securing a separation from 
it, sometimes with a view to resist the execution of 
harsh or oppressive laws, or measures of administra- 
tion.'' ' 

Section 44. Civil Wars. 

A nation may use all the methods permissible 
in a war against a foreign power, in putting down 
a rebellion on the part of a portion of its own subjects. 

' Davis on International Law, pafe 274. 
Vol. XII.— 4. 40 
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The question was ably argued by the Supreme 
Court of the United States in the Prize Cases,' the 
decision in which case was in part as follows: 

''There are certain propositions of law which must 
necessarily affect the ultimate decision of these cases, 
and many others, which it will be proper to discuss 
and decide before we notice the special facts peculiar 
to each. 

''They are: 1st. Had the President a right to 
institute a blockade of ports in possession of persons 
in armed rebellion against the government, on the 
principles of international law, as known and acknowl- 
edged among civilized states? 

"2nd. Was the property of persons domiciled or 
residing within those states a proper subject of capture 
on the sea as "enemies' property?'' 

"1. Neutrals have a right to challenge the exis- 
tence of a blockade de facto, and also the authority 
of the party exercising the right to institute it. They 
have the right to enter the ports of a friendly nation 
for the piuposes of trade and commerce, but are bound 
to recognize the rights of a belligerent engaged in 
actual war to use this mode of coercion, for the purpose 
of subduing the enemy. 

"That a blockade de facto actually existed, and was 
formally declared and notified by the President on 
the 27th and 30th of April, 1861, is an admitted fact 
in these cases. 

"That the President, as the Executive Chief of the 
Government and Commander-in-Chief of the Army 
and Navy, was the proper person to make such noti- 
fication, has not been, and cannot be disputed. 

"The right of prize and capture has its origin in 
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the /us belli, and is governed and adjudged under the 
law of nations. To legitimate the capture of a neutral 
vessel or property on the high seas, a war must exist 
de facto, and the neutral must have a knowledge or 
notice of one of the parties belligerent to use this 
mode of coercion against a port, dty, or territory, 
in possession of the other. 

''Let us inquire whether, at the time this blockade 
was instituted, a state of war existed which would 
justify a resort to these means of subduing the hostile 
force. 

'The parties belligerent in a public war are in- 
dependent nations. But it is not necessary, to con- 
stitute war, that both parties should be acknowledged 
as independent nations or sovereign states. A war 
may exist where one of the belligerents claims sover- 
eign rights as against the other. 

"Insurrection against a government may or may 
not culminate in an organized rebellion, but a civil 
war always begins by insurrection against the lawful 
authority of the government. A civil war is never 
solenmly declared; it becomes such by accidents, 
the number, power, and organization of the persons 
who originate and carry it on. When the party in 
rebellion occupy and hold in a hostile manner a certain 
portion of territory; have declared their independence; 
have cast off their allegiance; have oiganized armies; 
have conmienced hostilities against their former sover- 
eign, the world acknowledges them as belligerents, 
and the contest a war. They claim to be in arms to 
establish their liberty and independence, in order to 
become a sovereign State, while the sovereign party 
treats them as insurgents and rebels who owe allegiance, 
and who should be punished with death for their 
treason. 
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''The laws of war, as established among nations, 
have their foundation in reason, and all tend to mitigate 
the cruelties and misery produced by the scourge of 
war. Hence the parties to a civil war usually concede 
to each other belli^rent rights. They exchange 
prisoners, and adopt the other courtesies and rules 
common to public or national wars. 

'' 'A d^ war,' says Vattel, 'breaks the bands of 
society and government, or at least suspends their 
force and effect; it produces in the nation two in- 
dependent parties, who consider each other as enemies 
and acknowledge no conmion judge. Those two 
parties, therefore, must necessarily be considered as 
constituting, at least for a time, two separate bodies, 
two distinct societies. Having no common superior 
to judge between them, they stand in precisely the 
same predicament as two nations who engage in a 
contest and have recourse to arms. 

" This being the case, it is very evident that the 
common laws of war — ^those maxims of humanity, 
moderation, and honor — ought to be observed by 
both parties in every civil war. Should the sovereign 
conceive he has a right to hang up his prisoners as 
rebels, the opposite party will make reprisals, etc., etc.; 
the war will be cruel, horrible, and every day more 
destructive to the nation.' 

"As a civil war is never publicly proclaimed, eo 
naminey against insurgents, its actual existence is a 
fact in our domestic history which the court is bound 
to notice and know. 

"The true test of its existence, as found in the 
writings of the sages of the common law, may thus be 
summarily stated: 'When the regular course of 
justice is interrupted by revolt, rebellion, or insurrec- 
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tion, 80 that the courts of justice cannot be kept open, 
civil war exists and hostilities may be prosecuted on 
the same footing as if those opposing the government 
were foreign enemies invading the land/ 

"By the Constitution, Congress alone has the power 
to declare a national or foreign war. It cannot declare 
war against a State, or any number of states, by 
virtue of any clause in the Constitution. The Constitu- 
tion confers on the President the whole executive 
power. He is bound to take care that the laws be 
faithfully executed. He is Commander-in-Chief of the 
Army and Navy of the United States, and of the 
militia of the several states when called into the actual 
service of the United States. He has no power to 
initiate or declare a war either against a foreign nation 
or a domestic State. But by the Acts of Congress of 
February 28, 1795, and 3rd of March, 1807, he is 
authorized to call out the militia and use the military 
and naval forces of the United States in case of in- 
vasion by foreign nations, and to suppress insurrection 
against the government of a State or of the United 
States. 

''If a war be made by invasion of a foreign nation, 
the President is not only authorized, but bound to 
resist force by force. He does not initiate the war, but 
is bound to accept the challenge without waiting for 
any special legislative authority. And whether the 
hostile party be a foreign invader, or States organized 
in rebellion, it is none the less a war, although the de- 
claration of it be 'unilateral.' Lord StoweU (1 
Dodson, 247) observes, 'It is not the less a war on 
that account, for war may exist without a declaration 
on either side. It is so laid down by the best writers 
on the law of nations. A declaration of war by one 
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country only, is not a mere challenge to be ax^oepted 
or refused at pleasure by the other/' 

''The battles of Palo Alto and Besaco de la Pahna 
had been fought before the passage of the Act of 
Congress of May 13, 1846, which recognized 'a state 
of war existing by the act of the Republic of Mexico.' 
This act not only provided for the future prosecution of 
the war, but was itself a vindication and ratification of 
the Act of the President in accepting the challenge 
without a previous formal declaration of war by Con- 



''This greatest of civil wars was not gradually de- 
veloped by popular conunotion, tmnultuous assemblies, 
or local unorganized insurrections. However long 
may have been its previous conception, it nevertheless 
sprung forth suddenly from the parent brain, a Minerva 
in the full panoply of war. The President was bound 
to meet in the shape it presented itself, without waiting 
for Congress to baptize it with a name; and no name 
given to it by him or them could change the fact. 

"It is not the less a civil war, with belligerent parties 
in hostile array, because it may be called an 'insiurec- 
tion' by one side, and the insurgents be considered as 
rebels or traitors. It is not necessary that the inde- 
pendence of the revolted province or State be acknowl- 
edged in order to constitute it a party belligerent in a 
war according to the law of nations. Foreign nations 
acknowledge it as a war by a declaration of neutrality. 
The condition of neutrality cannot exist unless there 
be two belligerent parties. In the case of the Santis- 
sima Trinidad (7 Wheaton, 337), this court say: 
'The Government of the United States has recognized 
the existence of a civil war between Spain and her 
colonies and has avowed her determination to remain 
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neutral between the parties. Each party is therefore 
deemed by us a belligerent nation, having, so far as 
oonoems us, the sovereign rights of war/ (See also 
3 Binn., 252.) 

''As soon as the news of the attack on Fort Sumter, 
and the organization of a government by the seceding 
States, assuming to act as belligerents, could become 
known in Europe, to wit, on the 13th of May, 1861, 
the Queen of En^and issued her proclamation of neu- 
trality, 'recognizing hostilities as existing between the 
Government of the United States of America and 
certain states styling themselves the Confederate 
States of America.' This was immediately followed 
by similar declarations or silent acquiescence by other 
nations. 

"After such an official recognition by the sovereign, 
a citizen of a foreign State is estopped to deny the 
existence of a war with all its consequences as regards 
neutrals. They cannot ask a Court to affect a technical 
ignorance of the existence of a war, which all the world 
acknowledge to be the greatest civil war known 
in the history of the human race, and thus cripple the 
arm of the Government and paralyze its power by 
subtle definitions and ingenious sophisms. 

"The law of nations is also called the law of nature; 
it IB founded on the conmion consent as well as the com- 
mon sense of the world. It contains no such anomalous 
doctrine as that which this Coiu*t for the first time are 
desired to pronounce, to wit : That insurgents who have 
risen in rebellion against their sovereign, expelled her 
courts, established a revolutionary government, or- 
ganized armies, and commenced hostilities, are not 
enemies because they are traitors; and a war levied 
on the government by traitors, in order to dismember 
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and destroy it, is not a war because it is an ^insur- 
rection/ 

"Whether the President, in fulfilling his duties 
as Conunander-in-chief in suppressing an insurrection, 
has met with such armed hostile resistance, and a civil 
war of such alarming proportions, as will compel him 
to accord to them the character of belligerents, is a 
question to be decided by him, and this Court must be 
governed by the decisions and acts of the political 
department of the Government to which this power was 
intrusted. ^He must determine what degree of force 
the crisis demands.' The proclamation of blackade 
is itself official and conclusive evidence to the Coiu*t 
that a state of war existed which demanded and author- 
ized a recourse to such a measiu^e, imder the circum- 
stances peculiar to the case. 

"The correspondence of Lord Lyons with the Secre- 
tary of State admits the fact and concludes the ques- 
tion. 

"If it were necessary to the technical existence of a 
war, that it should have a legislative sanction, we find 
it in almost every act passed at the extraordinary 
session of the Legislature in 1861, which was wholly 
employed in enacting laws to enable the Government 
to prosecute the war with vigor and efficiency. And 
finally, in 1861, we find Congress 'ex majore cautela,' 
and in anticipation of such astute objections, passing 
an act 'approving, legalizing, and making valid all of 
the acts, proclamations, and orders of the president, 
etc., as if they had been issued and done imder the 
previous express authority and direction of the Congress 
of the United States.' 

"Without admitting that such an act was necessary 
under the circumstances, it is plain that if the president 
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had in any manner assumed powers which it was 
necessary should have the authority or sanction of 
Congress, that on the well known principle of law, 
^omnu ratihabitio retrotrahitur et mandato equiparatuTy^ 
this ratification has operated to perfectly cure the 
defect. In the case of Brown vs. United States (8 Cr., 
131, 132, 133), Mr. Justice Story treats of this subject, 
and cites numerous authorities to which we may refer 
to prove this position, and concludes, 1 am per- 
fectly satisfied that no subject can conmience hostili- 
ties or captiue property of an enemy, when the sover- 
eign has prohibited it. But suppose he did, I would 
ask if the sovereign may not ratify his proceedings, 
and thus by a retroactive operation give validity to 
them. 

'^Although Mr. Justice Story dissented from the 
majority of the court on the whole case, the doctrine 
stated by him on this point is correct and fully sul>- 
stantiated by authority. 

''The objection made to this act of ratification, 
that it is ex post fadOy and therefore unconstitutional 
and void, might possibly have some weight on the 
trial of an indictment in a criminal coiu*t. But pre- 
cedents from that source cannot be received as authori- 
tative in a tribunal administering public and inter- 
national law. 

''On this first question, therefore, we are of the 
opinion that the president had a right, jvre hellij to 
institute a blockade of ports in possession of the states 
in rebellion, which neutrals are .bound to regard. 

"II. We come now to the consideration of the 
second question. What is included in the term 
'enemies' property?' 

"Is the property of all persons residing in the 
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territory of the states now in rebellion, captured on 
the high seas, to be treated as 'enemies' property/ 
whether the owner be in arms against the government 
or not? 

"The right of one belligerent not only to coerce 
the other by direct force, but also to cripple his re- 
sources by the seiziue or destruction of his property, 
is a necessary result of a state of war; money and 
wealth, the products of agriculture and commerce, 
are said to be the sinews of war, and as necessary in 
its conduct as numbers and physical force. Hence 
it is, that the laws of war recognize the right of a 
belligerent to cut these sinews of the power of the 
enemy, by capturing his property on the high seas. 

''The appellants contend that the term 'enemy' 
is properly applicable to those only who are subjects 
or citizens of a foreign State at war with our own. 
They quote from the pages of the conunon law, which 
say, 'that persons who wage war against tl^ King 
may be of two kinds, subjects or citizens. The former 
are not proper enemies, but rebels and traitors; the 
latter are those that come properly under the name 
of enemies.' 

"They insist, moreover, that the president him- 
self, in his proclamation, admits that great numbers 
of the persons residing within the territories in posses- 
sion of the insurgent government are loyal in their 
feelings, and forced by compulsion and the violence 
of the rebellious and revolutionary party and its 
^de facto government' to submit to their laws and 
assist in their scheme of revolution; that the acts of 
the usurping government cannot legally sever the 
bond of their allegiance; they have, therefore, a co- 
relative right to claim the protection of the govern- 
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ment for their persons and property, and to be treated 
as loyal citizens, till legally convicted of having re- 
nounced their allegiance and made war against the 
government by treasonably resisting its laws. 

'They contend, also, that insurrection is the act 
of individuals and not of a government or sovereignty; 
that the individuals engaged are subjects of law. 
That confiscation of their property can be effected 
only under a mimicipal law. That by the law of the 
land such cannot take place without the conviction 
of the owner of some offense, and finally that the 
secession ordinances are nullities and ineffectual to 
release any citizen from his allegiance to the national 
government, and that consequently the constitution 
and laws of the United States are still operative over 
persons in all the states for punishment as well as 
protection.'^ 

Section 45. Commencement of Wab. 

War begins with the first act of hostility on the 
part of either country. The practice of sending heralds 
to make a declaration of war has long fallen into 
disuse, and no formal declaration of war, even, is 
required. 

It is customary, however, for a country before at-- 
tacking another to issue an * 'ultimatum' ' to such power, 
thus giving such power a last chance to redress the 
evils complained of. 

''A proclamation of the blockade of Cuban ports 
preceded the declaration of war between Spain and the 
United States, in 1898. Similarly, hostilities were 
begun before the declaration of war between China and 
Japan in 1894. Indeed, few of the wars of the last 
two centuries have been declared before the outbreak 
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of hostilities^ and many have not been declared 
formally at all. Declaration at the present time is 
usually but a formal acknowledgment of a well-known 
fact. In the case of the war in South Africa, early in 
October, 1899, the government of the Transvaal re- 
quested the government of Great Gritain to give 'an 
immediate and affirmative answer/ not later than 
6 P. M. on October 11th, to certain questions in the 
accompan3dng ultimatum as to settling differences 
by arbitration, the withdrawal of British troops, etc., 
stating that if the answer was not satisfactory, it would 
be regarded as 'a formal declaration of war.' The 
government of Great Britain replied that the condi- 
tions demanded were such that the government deemed 
it impossible to discuss them. Hostilities immediately 
followed.''* 

Section 46. Effect of War. 

The secondary effects of war are to suspend all 
non-hostile intercourse between citizens of the hostile 
states; to change the rights of such citizens, in respect 
to their dealings with neutrals, and to abrogate those 
treaties which can have force only in time of peace, e. g., 
of amity, commerce, navigation, etc.; to suspend those 
treaties which are permanent and natiurally revive at 
the end of the war, e. g., of boundaries, public debts, etc., 
and to bring into operation treaties concerning the 
conduct of hostilities/ 

Section 47. Termination of War. 

A war may be terminated either by the complete 
submission of one of the parties to the conflict, by 
conquest; by the cessation of hostilities between the 

* Wilflon and Tucker on Inter- * Wflson and Tucker <m Inter* 

national Law, page 230. national Law, page 234. 
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parfiee to the conflict; or by a treaty of peace duly 
concluded. 

Section 48. Effects of Wab Upon Pbopertt 

Rights. 

In early times all rights of property disappeared 
in times of war, and the belligerents were entitled to 
seize all the property of their enemies, public or private, 
real or personal, on land or on sea, without any restric- 
tions. This harsh rule has been greatly modified in 
recent times, greater advance having been made in re- 
lation to property on land as well as to property on sea. 

Section 49. Property on Land. 

The public personal property of the enemy country 
may still be appropriated, as well as the rents and profits 
of the public real property. 

A coimtry also has the right (not now exercised) 
of confiscating aU property belonging to citizens of the 
hostile countiy, which may be found within their 
limits,* and also of confiscating debts due to their 
own citizens by such citizens of the hostile country.* 

In Brawn vs. United States,^ the Supreme Court 
of the United States, said: 

''The material question made at bar is this, can the 
pine timber, even admitting the property not to be 
chang^ by the sale in November, be condenmed as a 
prize of war? The cargo of the Emulous having 
been legally acquired and put on board the vessel, 
having been detained by an embargo not intended to 
act on foreign property, the vessel having sailed before 
the war, from Savannah, imder a stipulation to reland 
the caigo in some port of the United States, the re- 

■ Brawn vb. The TMted States, ' 8 Obndi, 110. The Edi^ de* 

8 G^aneh, 110. eiiiooi an to the eontruy. 

* Wan VB. ByHai, 3 Dribs, 100. 
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landing having been made with respect to the residue 
of the cargo, and the pine timber having been floated 
into shallow water, where it waa secured and in the cus- 
tody of the owner of the ship, an American citizen, the 
Court cannot perceive any solid distinction, so far as 
respects confiscation, between this property and other 
British property found on land at the commencement 
of hostilities. It will therefore be considered as a 
question relating to such property generally, and to be 
governed by the same rule. 

'^Respecting the power of government, no doubt 
is entertained. That war gives to the sovereign full 
right to take the persons and confiscate the property 
of the enemy, wherever found, is conceded. The miti- 
gations of this rigid rule, which the humane and 
wise policy of modem times has introduced into 
practice, will more or less affect the exercise of this 
right, but cannot impair the right itself. That 
remains undiminished, and when the sovereign au- 
thority shall choose to bring it into operation, the 
judicial department must give effect to its will. But 
until that will shall be expressed, no power of con- 
demnation can exist in the court. 

''The questions to be decided by the court are: 

"1st. May enemy's property, found on land 
at the commencement of hostilities, be seized and 
condemned as a necessary consequence of the declara- 
tion of war? 

"2nd. Is there any legislative act which authorizes 
such seizure and condemnation? 

"Since in this country, from the structure of 
our government, proceedings to condemn the property 
of an enemy found within our territory at the declara- 
iivii of war, can be sustained only upon the principle 
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that they are instituted in execution of some existing 
law, we are led to ask: 

''Is the declaration of war such a law? Dees 
that declaration by its own operation, so vest the 
property of the enemy in the government, as to support 
proceedings for its seizure and confiscation, or does 
itlvest only a right, the assertion of which depends 
on the will of the sovereign power? 

*'The universal practice of forbearing to seize 
and confiscate debts and credits, the principle uni- 
versally received, that the right to them revives on 
the restoration of peace, would seem to prove that 
war is not an absolute confiscation of this property, 
but simply confers the right of confiscation. 

''Between debts contracted under the faith of 
laws, and properly acquired in the comse of trade, on 
the faith of the same laws, reason draws no distinction; 
and, although, in practice, vessels with their cargoes, 
foimd in port at the declaration of war, may have 
been seized, it is not believed that modem usage 
would sanction the seizure of the goods of an enemy 
on land, which were acquired in peace in the course 
of trade. Such a proceeding is rare, and would be 
deemed a harsh exercise of the right of war. But 
although the practice in this respect nmy not be 
uniform, that drcmnstance does not essentially affect 
the question. The inquiry is whether such property 
vests in the sovereign by the mere declaration of 
war, or remains subject to a right of confiscation, the 
exercise of which depends on the national will; and 
the rule which applies to one case so far as respects 
the operation of a declaration of war on the thing 
itself, must apply to all others over which war gives 
an equal right. The right of a sovereign to confiscate 
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debts being precisely the same with the right to eon- 
fiscate other property found in the country, the opera- 
tion of a declaration of war on debts and on other 
property found in the country must be the same. 
What, ^en, is this operation? 

''Even Bynker^oek, who maintiains the broad 
principle, that in war everything done against an 
enemy is lawful; that he may be destroyed, though 
unarmed and defenseless; that fraud, or even poison, 
nmy be employed against him; that a most unlimited 
right is acquired to his person and property; ad- 
mits that war does not transfer to the sovereign 
a debt due to his enemy; and, therefore, if payment 
of such debt be not exacted, peace revives the former 
right of the creditor; ^because,' he says, 'the occupa- 
tion which is had by war consists more in fact than 
in law.' He adds to his observations on this subject, 
'let it not, however, be supposed that it is only true 
of actions, that they are not condemned ipso jvre, for 
other things also belonging to the enemy may be 
conceded and escape condemnation.' 

"Vattel says, that 'the sovereign can neither 
detain the persons nor the property of those subjects 
of the enemy who are within his dominions at the 
time of the declaration.' 

"It is true that this rule is, in terms, applied by 
Vattel to the property of those only who are personally 
within the territory at the commencement of hostili- 
ties; but it applies equally to things in action and to 
things in possession; and if war did, of itself, without 
any further exercise of the sovereign will, vest the 
property of the enemy in the sovereign, hk presence 
would not exempt it from this operation of war. Nor 
can a reason be perceived for maintaining that the 
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public faith is more entirely pledged for the security 
of property trusted in the territory of the nation in 
time of peace, if it be accompanied by its owner, than 
if it be confided to the care of others. 

''Chitty, after stating the general right of seizure, 
says, 'but, in strict justice, that right can take effect 
oidy on those possessions of a belligerent which have 
come to the hands of his adversary after the declara- 
tion of hostilities.' 

'The modem rule, then, would seem to be, that 
tangible property belonging to an enemy and found 
in the country at the commencement of war, ought not 
to be immediately confiscated; and in almost every 
commercial treaty an article is inserted stipulating 
for the right to withdraw such property. 

'This rule seems to be totally incompatible with 
the idea that war does of itself yest the property in 
the belligerent government. It may be considered as 
the opinion of all who have written on the jvs belli, 
that war gives the right to confiscate, but does not 
itself consficate the property of the enemy; and their 
rules go to the exercise of this right." 

Having thus decided that war gives the right, 
in accordance with international law, to confiscate 
enemy's property in the situation of this cargo, but 
not of its own force, the court next proceeded to 
inquire whether the constitution or laws of the United 
States had authorized such confiscation. ''The con- 
stitution confers upon congress the power 'to declare 
war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water.' It is 
evident then that the power to confiscate is vested in 
congress, and that it is not included in the power to 
declare war. The declaration of war, therefore, did 
yoLxn.-«. 



66 INTERNATIONAL LAW. 

not authorize confiscation; and congress had enacted 
no other law to that effect. 

' 'Neither is it admitted that the executive, in 
executing the laws of war, may seize and the courts 
condemn all property which according to the modem 
law of nations is subject to condemnation. Hie 
rule is in its nature flexible. It is subject to infinite 
modifications; it is not an immutable rule of law, but 
depends on political considerations which may con- 
tinually vary. It is a question rather of policy than 
of law; and like all other questions of policy, is proper 
for the consideration of a department whidi can 
modify it at will; not for the consideration of a de- 
partment which can pursue only the law as it is written. 
It is proper for the consideration of the legislature, 
and not of the executive or judiciary. 

''The court is therefore of opinion that there is 
error in the sentence of condemnation pronounced in 
the circuit court in this case, and both direct that the 
same be reversed and annulled, and that the sentence 
of the district court be afiSrmed.'' 

Mr. Justice Story with a minority of the court, 
held that, "the right of confiscation existing, it was 
within the power of the executive to enforce confisca- 
tion, in the same manner that the executive estab- 
lished blockades, and authorized the capture of the 
enemy's property at sea, and contraband goods.'' 

Section 60. Property on the Water. 

Attempts to modify the harshness of the rules 
relative to capture of private property on water have 
been made from time to time, but all the progress yet 
made has been the abolition of privateering and 
greater protection for the rights of neutrals. 
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The law on this point at the present tune is found 
in the declaration of Paris (1856), which was as follows: 

'The plenipotentiaries who signed the treaty of 
Paris of the 30th of March^ 1856, assembled in con- 
ference — considering : 

'That maritime law, in time of war, has long been 
the subject of deplorable disputes. 

''That the imcertainty of the law, and of the 
duties in such a matter, give rise to differences of 
opinion between neutrals and belligerents which may 
occasion serious difficulties, and even confficts. 

''That it is consequently advantageous to estab- 
lish a uniform doctrine on so important a point. 

"That the plenipotentiaries assembled in congress 
at Paris cannot better respond to the intentions by 
which their governments are animated than by seeking 
to introduce into international relations fixed prin- 
ciples in this respect. 

"The above mentioned Plenipotentiaries, being 
duly authorized, resolved to concert among themselves 
as to the means of attaining this object, and, having 
come to an agreement, have adopted the following 
solemn declaration: 

"1. Privateering is, and remains abolished. 

"2. The neutral flag covers enemy's goods, with 
the exception of contraband of war. 

"3. Neutral goods, with the exception of contra- 
band of war, are not liable to capture under the 
enemy's flag. 

"4. Blockades, in order to be binding, must be 
effective, that is to say, maintained by a force sufficient 
really to prevent access to the coast of the enemy. 

"The governments of the undersigned Plenipoten- 
tiaries engage to bring the present Declaration to the 



68 INTERNATIONAL LAW. 

knowledge of the states which have not taken part in the 
Congress of Paris, and to invite them to accede to it. 

' 'Convinced that the maxims which they now pro- 
claim cannot but be received with gratitude by the 
whole world, the undersigned Plenipotentiaries doubt 
not that the efforts of their governments to obtain 
the general adoption thereof wiU be cit)wned with full 
success. 

''The present Declaration is not and shall not be 
binding except between those Powers who have acceded 
or shall accede to it." 

"This Declaration of the six powers of the Paris 
conference was communicated to other states, and it 
was stated, in a memorandum of the French Minister 
of Foreign Affairs to the Emporer, dated Jime 12, 1858, 
that the following powers had signified their full allegi- 
ance to the four principles — ^viz.: Baden, Bavaria, 
Bremen, Brazil, the Duchy of Brunswick, Chili, the 
Aigentine Republic, the German Confederation, Den- 
mark, the two Sicilies, Ecuador, the Roman states, 
Greece, Guatemala, Ha3rti, Hamburg, Hanover, the 
two Hesses, Lubeck, Mecklenburg-Strelitz, Mecklen- 
burg-Schwerin, Nassau, Oldenburg-Parma, the Nether- 
lands, Peru, Portugal, Saxony, Saxe-Altenburg, Saxe- 
Coburg-Gotha, Saxe-Meiningen, Saxe-Weimar, Sweden, 
Switzerland, Tuscany and Wurtemberg. The execu- 
tive government of Uruguay also gave its full consent 
to all the four principles subject to the ratification of 
the legislatiue. Spain and Mexico adopted the Isust 
three as their own, but, on accoimt of the first article, 
declined acceding to the entire Declaration. The 
United States adopted the second, third and fourth 
propositions, independently of the first, offering, how- 
ever, to adopt that also with the following amend- 
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ment, or additional clause, 'and the private property 
of subjects or citizens of a belligerent on the high 
seas, shall be exempt from seizure by the public armed 
vessels of the other belligerent except it be contra- 
band/ The proposition thus extended has been 
accepted by Russia, and some other states have 
signified their approbation of it/' ^ 

Both the United States and Spain abided by the 
provisions of the declaration of Paris, during their 
recent ¥^ar. 

Section 51. Blockades. 

'The interruption or suspension of neutral com« 
merce which results from the forcible closing of a 
belligerent's ports or harbors is called a blockade.'' 

'^The most extensive, and in some respects the 
most effective, restraint which the law of nations per- 
mits a belligerent to impose upon neutral commerce 
is that involved in the exercise of the right of blackade. 
The rules of maritime captiuie permit him to seize upon 
the high seas certain contraband articles, which are 
destined to the enemy's use, or are calculated to aid 
that enemy in his military operations. But non-con- 
traband articles are exempt from seizure, even though 
they have a belligerent destination, and the ship incurs 
no liability whatever. By the establishment of a 
blackade, however, he may not only prevent the intro- 
duction of contraband articles, but may absolutely 
prohibit access to his enemy's coast, and so, for the 
time, interrupt all commercial intercourse with the 
outside world."* 

In order to render a blockade binding it must be 
effective.*® A ''paper" blockade is no longer recog- 

* Davis on International Law, page *" See provisions of DedaratioD of 

638. Piris. 

* Davis on International Law, p. 

408. 
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nized. There must also be a formal proclamation of 
the blockade. Ships which had left their home ports 
before the proclamation of the blockade, can only be 
stopped, and notified of the blockade, such notificar 
tion being endorsed on their papers. 

''If a vessel is driven into a blockaded port by 
such distress of weather, or want of provisions or 
water, as to render entrance an unavoidable necessity, 
she may issue again, provided her cargo remains in- 
tact.'' 

The penalty for an attempt to violate a blockade 
is the forfeiture of both ship and cargo. 

SBcnoN 52. The Bight of Seabgh. 

In order to enforce the provisions against carrying 
contraband articles or the violation of a blockade, the 
ships of either belligerent have the right to search any 
neutral ship for contraband articles or for evidences 
of intention to violate the blockade. The penalty for 
resistance to such a search is seizure. 

Section 53. Combatants and Non-€o]M[3Atants. 

The inhabitants of a country engaged in war are 
divided into two classes: combatants and non-com- 
batants. 

''Combatants, in the full sense, are the regularly 
authorized military and naval forces of the states. 
They are liable to the risks and entitled to the im- 
mimities of warfare, and if captured become prisoners 
of war. 

''(a) The status of combatants is also allowed to 
two classes which engage in defensive hostilities. 

"(1) The officers and crew of a merchant vessel 
which defends itself by force are liable to capture as 
prisoneis of war. 



WAR, 71 

'^(2) With regard to levies en maflse much differ- 
enoe of opinion exists. Article 10 of the Declaration 
of Brussels, 1884, was adopted at the Hague Conr 
feience in 1899, and may be considered as represent- 
ing a generally accepted position, namely: 'The popu- 
lation of a non-occupied territory, who, on the ap- 
proach of the enemy, of their own accord take up arms 
to resist the invading troops, without having had time 
to oi^anize themselves in conformity with Article 9 
(providing responsible leader, uniform, etc.); shall be 
considered as belligerents, if they respect the laws and 
customs of war/ 

''(b) The status of combatants is not allowable 
for those who, without state authorization, engage in 
aggressive hostilities/' " 

Non-combatants are subject to the ordinary 
hardships occasioned by warfare but cannot be made 
prisoners of war. If a non-combatant engages in 
hostile acts against the enemies he is liable to any 
punishment which the enemy may choose to inflict 
upon him, even death. 

"Spies are those who, acting secretly or under 
false pretenses, collect or seek to collect information 
in the districts occupied by the enemy, with the inten- 
tion of communicating it to the opposing force. Such 
agents are not forbidden, but are liable to such treat- 
ment as the laws of the capturing army may prescribe. 
This may be death by hanging. The office of spy is 
not necessarily dishonorable.' ' ^' 

Sbction 54. Instruments teult Mat be Employed 
IN Warfare. 
A great freedom of choice is given to belligerents 
in the selection of their iostruments of warfare. Still 

" WOaon and Tucker on Interna- " Id. 

tkmal Law, Sec 100. 
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not every instrument of destruction is permissible. 
The general restrictive principle is, that no instruments 
can be used which inflict imnecessary suffering, or 
which cause. suffering all out of proportion to the 
benefit which it gives to the party using it. Poison 
in any form and explosive bullets are among the pro- 
hibited instruments. The use of uncivilized troops 
is also prohibited. The use of balloons, torpedoes, 
and mines are permissible. 

Section 56. Wab Against Uncivilized Races. 

In a war against an uncivilized nation or tribe, a 
country is not bound by the rules of international law. 

Section 56. The International Hague Peace 
Conference. 

Many attempts have been made during the past 
century to both diminish the number of wars and also 
to decrease their attendant horrors. The longest step 
in this direction was that taken by the International 
Peace Conference at the Hague, held from May 18 to 
July 29, 1899, at the invitation of the Russian Govem- 
ment. 

^1. A Convention for the pacific adjustment of 
international disputes. 

'11. A Convention in respect to the laws and 
usages of war on land. 

'HI. A Convention for the adaptation of the 
rules of maritime warfare to the principles of the 
Geneva Convention of August 22, 1864. 

'TV. Three declarations in respect to the follow- 
ing subjects: 

"(a) The prohibition of the use of projectiles or 
explosives from balloons, or by other m^thod^* 
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''(b) The prohibition of the employment of pro- 
jectiles which have for their sole purpose to di£fuse 
asphyxiating or other deleterious gases. 

''(c) The prohibition of bullets which expand or 
flatten easily in the human body; such as bullets with 
hard jackets, which do not entirely cover the projectile, 
or are provided with incisions/' 

The text of these agreements will [be found in 
Appendix A to this subject. 



Chapter VI. 

CERTAIN MISCELLANEOUS TOPICS IN INTER- 
NATIONAL LAW. 

Section 67. Extradition. 

Extradition is the prooedings by which a peison 
who oommits a crime in one country and flees into an- 
other is delivered up to the state from which he fled.^ 
Among some countries the practice is in vogue of sur- 
rendering criminals as a matter of comity regardless 
of treaty. In England and the United States the pre- 
vuling prindple is that such surrender must be based 
on express provisions of a treaty. In general those 
accused of political crimes cannot be extradited. 

Section 68. The Monroe Doctrine. 

The whole subject of International Law is modified 
so far as the United States is concerned by what is 
known as the '^Monroe Doctrine.'^ 

''The Monroe Doctrine'' was enunciated in the 
following words in President Monroe's message to 
Congress December 2, 1823: 

''In the discussions to which this interest has given 
rise^ and in the arrangements by which they may 
terminate, the occasion has been deemed proper for 
asserting, as a principle in which rights and interests 
of the United States are involved, that the American 
continents, by the free and independent condition 
which they have assumed and maintain, are henceforth 
not to be considered as subjects for tuture colonization 

^ The senenl nature of extradition tional Law. See Vol. II, Sub- 

has been already discuaeed ject 3, Section 23a 

under the eubject of Gonfltitu- 

75 
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by any European power. ... We owe it, there- 
fore, to candor and to the amicable relations existiog 
between the United States and those powera to declare 
that we should consider any attempt on their part to 
extend their system to any portion of this hemisphere 
as dangerous to our peace and safety. With the exist- 
ing colonies or dependendes of any European power 
we have not interfered and shall not interfere. But 
with the governments who have declared their inde- 
pendence and TnaintAin it, and whose independence we 
have, on great consideration and on just principles, 
acknowledged, we could not view any interposition for 
the purpose of oppressing them or controlling in any 
other manner their destiny by any European power 
in any other light than as the manifestation of an un- 
friendly disposition toward the United States.'' 

While the Monroe Doctrine has never been ad- 
mitted to have the force of International Law, never- 
theless it has been generally acquiesced in by foreign 
countries. The United States by this doctrine does 
not assume a general protectorate over the other 
American Republics. 



THIRTY-NINTH SUBJECT. 

Conflict of Laws. 
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Chaptbr I. 
INTRODUCTORY. 
Section 1. Definition. 

Tlie prindples of the branch of the law known as 
^ ^conflict of laws/' or ' 'private international law/' are 
those principles of law by which it is determined the 
laws of what state or country are to be used in the 
settlement of a particular controversy. 

It will be thus seen that the questions, to the 
settlement of which these principles are applied, are of 
a prelimioary nature. No controversy can be finally 
settled by any of the principles of law studied under 
this subject; all that these prindples can determine is 
what system of laws shall be used in determining the 
real matter of controversy. 

Section 2. Comparison Between Public Inter- 
national Law and Private International 
Law. 

The distinctions between public and private 
international law are thus summed up by Mr. Minor 
in his work on Conflict of Laws:^ 

' 'Private international law may be distinguished 
from the public in three important particulars: 

''1. As to the persons on whom it operates. 

'^Private dtizens are the subjects of this branch 
of the la^i while public international law deals for the 
most part with nations as such. 

^'2. As to the transactions to which it relates. 

'The law of nations recognizes in general only 
transactions in which sovereign states are interested. 

1 MmoronOoiifiiotollAWi,S60.2. 
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Not 80 with private international law. The trans- 
aetions over which it assumefi control are strictly 
private in their nature, in which the State aa such has 
generally no interest. The private contract of the 
citizen of one State with the citizen of another, or a 
conveyance or will made by the citizen of one State 
transferring property in another, are subjects of 
private international law, with which public interna- 
tional law has no concern. 

^'3. As to remedies applied. 

''In cases to which private international law is 
applicable recourse is had to judicial tribunals acting 
under the authority and in accordance with the rules 
of procedure of the country in which they sit. They 
are asked to hear the evidence and administer justice 
as though the case were one of purely domestic con- 
cern. But in a contest between sovereign states 
arising under the law of nations, no such recourse is 
ordinarily practicable. No State would consent to 
have its disputes decided by the courts of another 
power, nor to appear before them, a suppliant for the 
justice it demands as a righf 

SsenoN 3. Basis of Pbivatb International Law. 

The fundamental principle underlying the whole 
subject of private international law, is that the courts 
of one State or country will apply the laws of another 
State or country in a particular case, when such a pro- 
ceeding is necessary in order to do justice to the 
litigants. 

The reason for such action on the part of the 
courts is the desire to do justice to the litigants. The 
statement so often found that such action is based 
upon comity between states is ridiculous unless we 
give a new meaning to the word ''comity.'' 
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EXCEPTIONS TO THE APPLICATION OF A 
FOREIGN LAW. 

Section 4. In Qeneral. 

There are certain classes of cases in which the 
oourts of one State or country will never apply the 
laws of another State or country in the settlement of 
the controversy. These exceptions to the general 
principle stated in the last paragraph will be con- 
sidered in the five following sections: 

Section 6. First Exception — Laws Against the 
Established Pouct of the Forum. 

A court will never enforce any foreign^ law which 
is contrary to the established policy of the forum.' 
By the established policy of the forum is^ in e£Fect, 
meant, those laws to which a particular degree of im- 
portance is attached by the State or country. Unless 
the le^filature has indicated expressly its will that a 
particular domestic policy shall conto)l in all cases, 
it devolves upon the courts to determine in what 
cases it shall control.* 

Section 6. Second Exception — ^Laws Contrabt 
TO Good Morals. 

Foreign laws contra bancs mores, i. e., laws con- 
trary to the generally recognized standard of morality 
among civilized nations^ will not be enforced. 

^ The lawB of any State in the court, or the State or ootmtry 

United States are oonaidered in wmch the court is held, 

as foreign laws in any other * Dommert vs. Osbom, 140 N. Y., 

State. aO; Milliken vs. Pratt, 126 

• By the term forum is meant, ae- Mass., 374, 
cording to its use, either the 

VsLXIL-4. 81 
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(Jnder this piinoiple polygamous marriages, or 
marriage between very olosely related relations, such 
as brother and sister, or ancestor and descendant, will 
not be recognized, even if valid where entered into, in 
spite of the general principle that a marriage valid 
where entered into is good anywhere4 

Segtiok 7. Thibd Exgeftign — Laws WmcrH Wobk 

AN InJUSTICB to THE CiTIZENS OF THE FOEUM. 

It is one of the first principles of law that a govern- 
ment should protect its own citizens, and no court will 
apply any law, in the determination of a suit before it, 
whidi win work an injustice to the citizens of the 
forum. For this exception to apply there must be 
an injustice to such citizens, and mere loss to such 
citizen is not a sufficient basis upon which to rest this 
exception. In Woodward vs. Brooks,^ the Supreme 
C!ourt of Illinois said: 

^^As a voluntary foreign assignment, valid in the 
State where made, is enforced in this State as a matter 
of comity, our courts will not enforce it to the prejudice 
of our citizens who may have demands against the 
assignor. It is contrary to the policy of our laws to 
allow the property or funds of a non-resident debtor 
to be withdrawn from this State before his creditors 
residing here have been paid, and thus compel them 
to seek redress in a foreign jurisdiction; so it was held 
in Heyer vs. Alexander, 108 111., 385, that a voluntary 
assignment of a non-resident debtor's property, valid 
under the laws of the State where made, will not be 
enforced here as against domestic attachhig creditors. 
See ChaflFee vs. Fourth National Bank, 71 Me., 524; 
Kelley vs. Crap, 45 N. Y., 46; Johnson vs. ParkoTi 4 

« 128IIL, 223^ 
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Bush., 149; Chicago, Milwaukee & St. Paul Railway 
Cro. V8. Keokuk Northern Line Packet Co., 108 III., 
317; life Association of North America vs. Fassett, 
102 id., 316. 

''In May vs. First National Bank <A Attleboro, 
122 HI., 551, we held that a voluntary assignment 
made in another State by a non-resident there, exe- 
cuted in conformity with our laws in respect to the 
conveyance of property, but inconsistent, in substan- 
tial respects, with our statute relating to assignments, 
will not be enforced here to the detriment of our 
dtizens; but for all other purposes, and between 
citizens of the State where the assignment was made, 
if valid by the lex loci, it will be carried into efiEect by 
the courts of this State. That case is decisive of the 
one at bar. In the present case there are no domestic 
creditors to be affected. The attaching creditors are 
resident in the same State with the assignor and where 
the assignment was made and will be executed. As 
before seen, the assignment is valid under the laws <A 
Pennsylvania, and capable of being enforced there, 
and under the doctrine announced, the courts of this 
State will give it effect as against citizens of Pennsyl- 
vania. The heirs of Miller are not complaining here. 
It seems that they, as well as the assignee, assignors 
and attaching creditors, are all residents of the same 
State. The claim made by the assignee, as well as by 
the attaching crediton, is of Brooks' interest in the 
money in the hands of the gamiihees. If the Miller 
heirs have an equitable right to more than one-half 
of the money now in the hands of the garnishees, it is 
not perceived why that question may not be deter- 
mincKi by an adjustment of the partnership accounts 
of the original finu in the courts of that State. 
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'The rule here announoed is not in conflict with 
Rhawn vs. Pearce, 110 111., 350. In that case the 
assignment was not voluntary but resulted by the laws 
of the State of Pennsylvania. A statutory assign- 
ment will not be enforoed against attaching creditors 
of another State. May vs. First National Bank of 
Attleboro, supra.'' 

Sbcjtion 8. Fourth Exception — ^Lawb AFFucnNa 

Real Property Sftuated Witton the 

Jurisdiction of the Forum. 

It is of the greatest importance to the welfare of 
every State that the titles to the lands within its 
jurisdiction should be clear and perfect. Certainty 
of titles can only exist where the law governing sudi 
titles is certain; and the law can only be certain where 
the same law governs every transaction relative to the 
title. Every transaction, therefore, whidi constitutes 
a link in the chain of title to a piece of real property 
must be governed in all respects by the law of the 
place where the real property is situated. This rule 
does not apply to collateral warranties, or other 
matters which in no way affect the question of the 
title to the land. 

Section 9. Fifth Exception — ^Lawb Penal in theto 

Character. 

It is a fundamental principle of law that the courts 
of one State or country wiU never attempt to enforce 
the criminal laws of another State or country, and 
this principle is extended to the case of laws not 
strictly criminal in their diaracter which nevertheless 
impose penalties under certain conditions. 



Chapter III. 

srrus OF persons. 

Section 10. Definitions of Situs in General. 

In general the law goveming persons, property, 
or actions is the situs of such persons, property or 
actions. In the English and American Encyclopedia 
of Iaw^ situs is thus defined: 

''Situs means site; location; situation; a place 
where a thing is. Real property has always a fixed 
situs; and so, of course, the actual situs of tangible 
chattels can always be readily determined. But it is 
obvious that the situs of tangible chattels, such as 
choses in action, must be conventional. At common 
law, however, rules have been established which assign 
a situs or locality to every subject of personal property 
for the purpose of administration and probate, and 
there seems to be no reason why these rules should not 
be extended to cases arising under the recording acts." 

This definition is too narrow in that it is limited 
in its application to the case of property, while in the 
contemplation of the law persons and actions have a 
situs not less than property. 

Section 11. Actual and Legal Srrus of Persons. 

Every person has both an actual situs and a legal 
situs or domicile. In addition to these, and distinct 
therefrom, there is the residence and also the citizen- 
ship of the person. The question of citizenship has 
been already discussed imder the subjects of constitu- 

> Vol. XXV, p. 107D. 
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tional law and intemational law. The actual situs of a 
person is the place where he actually is at any given 
time. More difficulty is to be found in distinguishing 
between the actual situs or domicile of a person and 
the residence of such person. 

Section 12. Domicile and Residence. 

Minor in his ^^Conffict of Laws,"' thus distin- 
guishes between domicile and residence: 

'It must be observed that domicile is also to 
be distinguished from a mere residence, of a tem* 
porary character, not intended to be permanent. 
Residence in a State is usually said to be necessary to 
domicile, but it must be a residence of a permanent, 
not of a temporary or limited character. When the 
term 'resident,' or 'residence,' is used in con- 
nection with private intemational law, it is gener- 
ally used in the sense of domicile, though not alwa3rB. 

"The \^rginia case of Long vs. Ryan is a good 
illustration of the distinction between mere residence 
and domicile. In that case, a person domiciled in 
Washington came to Virginia intending to remain 
there about nine months, until he should complete 
a contract into which he had entered, proposing after- 
wards to leave Virginia. His property was attached 
in Virginia under a statute permitting attachments 
against 'non-residents,' but the court, notwithstanding 
his domicile in Washington, held him to be a resident 
of Virginia, and dismissed the attachment." 

Section 13. Classification of Domiciles. 

Two methods of classifying domiciles are in use. 
As to the extent of the domicile, domiciles are divided 
into 

•800.20. 
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(a) National domicilefi; 

(b) Quasi national domidlea, and 

(c) Municipal domiciles. 

The national domicile of a person is the country 
in which a person in domiciled. The quasi national 
domicile of a person is the State in which he is domiciled. 
The mimicipal domicile of a person is the city, town, 
county, or other political subdivision, in which a person 
is domiciled. 

As to the method of acquiring domiciles, domiciles 
are subdivided into: 

(a) Domiciles of origin; 

(b) Constructive domiciles, and 

(c) Domiciles of choice. 

Section 14. Domiciles of Origin. 

A domicile of origin is one assigned to a child at the 
time of its birth. The domicile of origin of a legitimate 
child is the domicile of his father at the time of his birth, 
of an ill^timate child the domicile of his mother, and 
of a foundling the place where he is found. Domicile 
of origin is, strictly speaking, one kind of constructive 
domicile. Greater importance is attached to domiciles 
of origin than to other species of domicile. It requires 
more evidence to prove that a domicile of origin has 
been given up, and such a domicile after being lost 
may be more easily re-acquired, at least in the case of 
national domiciles. 

Section 15. Constructive Domicile. 

A constructive domicile is one created by law. 
Married women, infants and insane persons have 
domiciles of this character. The strictness of the 
old rule as to the domicile of married women has 
been somewhat modified, as is shown by the decision 



88 CONFLICT OF LAWS. 

of the Supreme Court of New York in the case of 
'^Matter of Morance/'* the decision in which case 
was in part as follows: 

''The whole claim of the plaintiff is based upon 
the old rule that a woman by marriage acquires the 
domicile of her husband and changes it with him. It 
is admitted that a wife may procure a separate domi- 
cile for purposes of divorce, but it seems to be claimed 
that such domicile cannot be procured for any other 
purpose. The old rule in reference to a miarried 
woman's domicile cannot, certainly, prevail in view 
of the rights which are recognized to be hers by the 
statutes. 

''The property relations between husband and 
wife have been entirely changed since the rule in 
question has obtained, and the reasons for the rule 
no longer exist. The wife is now a distinct legal 
entity, having in the disposition of her property all 
the rights, and even more than a husband has ever 
possessed, and the husband has no control whatever 
over her movements or her disposition of her property. 
In the case at bar it appears that in 1875 the petitioner 
and his wife agreed to separate, she to take their 
children and maintain them. They did separate, he 
going to Philadelphia and she living in New York, 
which had been her home before marriage, and sup- 
porting their children from her own means. There 
is no pretense that the petitioner ever contributed a 
cent to the support of his wife or their children since 
1875, or offered to do so, and the best that he can 
say in his petition is that he never refused to provide 
a home for his said wife or her children in the city 
of Philadelphia. Probably he was never asked to 

• 64 Hmu, 328. 
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do 80, and, consequently, did not refuse, but he nowhere 
alleges that he ofifered to provide a home for his wife 
and children an3rwhere, and probably he did not. 

''They had agreed to live separate, and she had 
agreed to support herself and her children. She 
then, by and with his consent, acquired a domicile in 
New York, made that her home and that of her child- 
ren, and certainly if she was enough of a resident to 
institute divorce proceedings, as is conceded, she is 
enough of a resident to leave her property to her 
children and to be protected from the claims of a 
husband with whom she has not lived for twelve 
years, and who has not, during that time, either 
contributed or offered to contribute to her support 
or to that of their children and who desires now, 
under a legal fiction, to take away from his own child- 
ren a portion of their mother's inheritance.'' 

The constructive domicile of a legitimate child 
is in general that of the father. After the death 
of the father such domicile will become that of the 
mother. The domicile of an illegitimate child is that 
of his mother. 

The subject of the constructive domicile of an 
infant is discussed in the case of ''In re Vance/' ^ as 
follows: 

"The principal contention of appellant is, that the 
court had no jurisdiction of the case, because, at the 
time the petition was filed, the children were not in- 
habitants or residents of Sonoma County, and hence 
that the order was void and should be reversed. 

"The evidence on whidi the order was based was 
as follows: 

"The petitioner introduced evidence showing that 

« 02 Od., 195. 
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the mother of the children was her daughter, and 
had been dead about four years; ^that several years 
prior to the death of their mother, the mother and 
the children lived with petitioner, and were wholly 
supported by the petitioner; that after the death of 
their mother, the children continued to reside with the 
petitioner and to be supported by her; that the father, 
Vance, has not provided for the support of the children 
since the death of the mother; that at various times 
since the death of the mother, Vance, the father, has 
expressed and declared to the petitioner that he was 
willing that she have the care and custody of the child- 
ren; that at various times since the death of the 
mother, Vance had expressed and declared his intention 
of never reclaiming or taking the custody of the children 
from the petitioner; . . that the reputation of 

J. B. Vance for sobriety, industry, and morality was and 
is bad, and has been for more than four years last past, 
and that he spent his earnings and money for liquors, on 
women, and general dissipation; that up to about one 
year ago, Vance, the father, resided in Santa Rosa, So- 
noma County; that about one year ago he went to 
San Francisco, and since that time has resided in San 
Francisco; that after going to San Francisco to reside, 
he married, and for some time previous to the trial 
has lived with his wife in San Francisco; that on the 
twelfth day of October, 1890, Vance came to Santa 
Rosa, and went to the home of the petitioner, where the 
children were, and represented to the petitioner that 
he desired to take the children down town to get some 
candy, whereupon petitioner consented, and he took 
the children and went away with them, as the grand- 
mother understood, to take them down town and get 
them candy; that Vance then took them to San Fran- 
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Cisco without the knowledge and consent of the grand* 
mother; that they were in San Francisco at the time 
these proceedii^ were conunenced, and up to the trial 
thereof; that petitioner is able to maintain and care for 
the children/ 

"The father then o£Fered testimony showing that 
his residence had been in San Francisco for the year 
last past, and was at the time he took the children there, 
and 'that his present wife, Mrs. J. B. Vance, had 
means with which to support and care for the children, 
and was desirous of caring for and supporting them.' 

"In view of this evidence, we cannot say that the 
finding that the father had abandoned the children was 
not justified. He had left them for years to be sup- 
ported and cared for by their grandmother, and had 
at various times declared his intention never to reclaim 
them. And that he recognized the grandmother's 
right to their custody will be presumed from the fact 
that he resorted to fraudulent means to get them away 
from her. If he had considered that he had a right at 
any time to take them away, presumably he would have 
asserted his right boldly, and no misrepresentations 
or deceit would have been used to accomplish his pur* 
pose. 

"The' general rule is, that 'the residence of the 
father during his Ufe .... is the residence of 
the unmarried minor child.' (Pol. Code, sec. 52, 
subd. 4.) But this rule does not apply when the child 
is under the age of fourteen years, and has been aban- 
doned by the father. In such case he forfeits his 
guardianship of the child, and can no longer daim 
its custody. (Stats. 1873-74, p. 297.) If, then, 
these children had been abandoned by their father, 
as the court below found, their residence was in 
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Sonoma county, and it was not changed by their sur* 
reptitious removal to San Francisco. The questions 
involved in the case were all questions of fact, which 
the court below was called upon and had a right to 
determine — (In re Danneker, 67 Cal. 643), and we 
see no good ground for disturbing its conclusions. 
We advise that the order be aflBrmed.*' 

It is generally said that an insane person has a 
constructive domicile. It would probably be more 
correct, at least in most cases, to say that the domicile 
of an insane person cannot be changed, and that such 
insane person must retain the domidle which he 
possessed at the time he became insane. 

Section 16. Domicile of Choice. 

A domicile of choice is one diosen by the party 
himself. In order to enable a person to acquire a 
domicile of choice three things must exist at the same 
time, (a) the party must be personally present in 
the place which he chooses as a domicile, (b) he must 
choose such place as his domicile, and (c) he must be 
8ui juris. 

The question of domicile of choice was discussed 
at some length by the court in the case of In re Gap- 
devielle,* the decision in which case was in part as 
follows: 

''There are two questions in this case. First, 
was the testator Domingo Capdevielle domiciled in 
England? This is a question of fact to be determined 
upon affidavits which have been produced by the 
executor, and which I think we are bound to consider 
as substantially true; we have no reason to suppose 
they are otherwise. They state that the testator was 

• 2 H. 4b C, 985. 
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bom in Prance, and left that country prior to the 
year 1807 or 1808 to avoid the conscription. He 
first went to Spain; from thence to Gibraltar, and in 
1830 came to England and commenced the business 
of a commission agent at Manchester, and continued 
it until the 6th January, 1859, when he died. He was 
twice in France during that period and purchased 
some real property there. I think it is the true and 
fair inference from the affidavits that during the whole 
time his mind and intention was to return to France 
and die there, although he never determined or fixed 
upon any period when his retmn should take place, 
and that he was living in Manchester with the intention 
of remaining there for an indefinite period; but during 
all the time he had the hope and expectation and 
intention of returning to France and there ending his 
life; and that he always deemed and considered him- 
self to be a Frenchman and not an Englishman. 

''The question whether he was domiciled in England 
depends upon what is the true definition of domicile 
in regard to testamentary acts. In Story's Conflict 
of Laws, C. 3, Sec. 46, it is said that 'if a person has 
actually removed to another place with an intention 
of remaining there for an indefinite time, and as a 
place of fixed present domicile, it is to be deemed his 
place of domicile notwithstanding he may entertain a 
floating intention to retxmi (to his native country) 
at some future period.' If this be the true deflnition 
of domicile the testator was domiciled in England, for 
he had removed to Manchester and lived there for 
twenty-nine years; his intention was to remain there 
for an indefinite time as his fixed permanent domicile; 
and although I believe he had alwa3rs what may be 
called a floating intention to retxmi to France at a 
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future period, yet this, according to the above defini- 
tion, would not prevent the English domicile. There 
are also two other definitions of domicile, one in the 
same work, C. 3, Sec. 43, viz. : 'that place is properly 
the domicile of a person in which his habitation is 
fixed, without any present intention of removing 
therefrom;' the other is in Dr. Phillimore's Book on 
Domicile, G. 2, Sec. 15, page 13, viz.: 'a residence 
at a particular place, accompanied with positive or 
presumptive proof of an intention to remain there for 
an unliJEnited time/ If these be correct the domicile 
of the testator was English. But on the other hand 
there is a definition of domicile by Lord Wensleydale, 
in Aikman vs. Aikman, 3 Macq., 877, which, if correct, 
seems to me to establish that the domicile of the 
testator was Frendi. It is this: — 'Every man's 
domicile of origin must be presumed to continue 
until he has acqidred another sole domicile by actual 
residence with the intention of abandoning his domicile 
of origin. This change must be animo et facto, and 
the burthen of proof unquestionably lies upon the 
party who asserts the change.' Now, if this be the cor- 
rect definition of domicile the testator's domicile was 
French, for I think the undoubted inference from the 
affidavits is that he never had the intention of abandon- 
ing his French domicile; on the contrary he always 
desired to retain it; and it may be predicated with 
absolute certainty that the Attorney-General did not 
establish the contrary. But it was said that Lord 
Wensleydale was not to be understood as intending 
what his words seem to express; but it is to me clear 
from the case of Moorehouse vs. Lord, 10 H. L., 272, 
decided last year, that Lord Wensleydale was under- 
stood by the noble and learned lords who delivued 
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judgment there in the sense which his words naturally 
mean. The three lords who delivered judgment, 
Lord Cranworth, Lord Chelmsford, and Lord Kingii- 
down, all go into the question of domicile. Lord 
Cranworth clearly intimates that the old view as to 
domicile was not correct, and that modem improved 
views existed. He says (10 H. L., 283), in order to 
acquire a new domicile, etc., a man must intend 
'qiuitenus in Ulo exuere patriam.^ It is not enough 
if you take a house in another place, and that it is 
toterably certain that you had better remain there all 
the days of your life. That does not signify. You do 
not lose your domicile of origin merely because you 
go to some other place that suits you better, mdess 
you mean to cease to be a Scotchman and become an 
Englishman, or a Frenchman, or a German. In that 
case if you give up everything you left behind you and 
establiidi yourself elsewhere, you may change your 
domicile. It is therefore clear to my mind that Lord 
Cranworth entertained the view as to domicile which 
the words of Lord Wensleydale naturally and in their 
ordinary meaning import. Lord Chelmsford is, if 
possible, still more clear. After stating that two 
definitions of domicile whidi had been mentioned were 
in his opinion liable to exception, he proceeds (Id., 
285): 'The present intention of making a plaoe a 
person's permanent home can exist only where he 
has no other idea than to continue there, without 
looking forward to any event, certain or imcertain, 
which might induce him to change his residence. 
If he has in his contemplation some event upon the 
happening of which his residence will cease, It Is not 
correct to call this even a present intention of making 
it a permanent home. It is rather a present intention 
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of making it a temporary home though for a period 
indefinite and contingent. And even if such residenoe 
should continue for years, the same intention to ter- 
minate it being continually present to the mindi there 
18 no moment of time at which it can be predicated 
that there has been the deliberate choice of a perma- 
nent home. In a question of change of domicile the 
attention must not be too closely confined to the 
nature and character of the residence by which the 
new domicile is supposed to have been acquired. It 
may possibly be of such a description as to show an 
intention to abandon the former domicile; but that 
intention must be clearly and unequivocally proved.' 
He then clearly adopts Lord Wensleydale's definition 
as I understand it, and states it at length. Lord 
Kingsdown expressed his concurrence with the other 
judgments and added (Id., 291) : HJpon the question 
of domicile I would only wish to say that I apprehend 
that change of residence alone, however long and con- 
tinued, does not affect a change of domicile as regulat- 
ing the testamentary acts of the individual. It may 
be, and it is, a necessary ingredient; it may be, and 
it is, strong evidence of an intention to change the 
domicile, but unless, in addition to residence, there is 
intention to change the domicile in my opinion no 
change of domicile is made.' I adopt the definition 
of Lord Wensleydale. I think it is approved of by 
the three noble and learned lords whose opinions I have 
quoted; and as I think there is no evidence of intention 
of the testator to change his domicile, in my judgment 
the domicile of the testator was Frendi.'' 

Sbction 17. Principal Rulbs GorERNiNO Domiciles. 

The foiu* principal rules governing domiciles are 
as follows: 
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(a) Every person must have a domicile; 

(b) No person can have more than one domidle 
at the same time; 

(c) A person keeps one domicile until he acquires 
another, and 

(d) Every person, sui juris, has the right to change 
domicile at his own will 
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Chapter IV* 
SITUS OF STATUS. 

Section 18. Definition of Status. 

^The status of an individual, used In a legal 
sense, is the legal relation in which that Individual 
stands to the rest of the oommunlty/' ^ 

''These legal relations may be various. One 
who 16 under age does not occupy the same relation 
to the rest of the community as one who Is an adult; 
the relations of a single man di£Fer from those of one 
who is married; one who is competent to transact 
business occupies a dijfferent relation from one who 
is not; a legitimate or adopted child from one who 
is not; a ward from one who is not under guardianship; 
a fiduciary from one who is acting for himself, etc. 
All these and others that need not be enumerated are 
instances of status.'' ' 

Section 19. Situs of Pebsonal GAPAcrrr. 

Personal capacity must be considered under two 
di£Ferent subdivisions, i.e., personal capacity in the 
case of voluntary acts and personal capacity in the 
case of involuntary acts. 

Section 30. Voluntabt Acnm. 

In the case of a voluntary act of a party, his 
personal capacity is determined by the law of the 
place which was his actual situs at the time the act 
was performed. By going into a state or country 

> Niboyt VB. Niboyt, 4 P. D., 11. ' Mmor on Gonfiict of Lawi, Sec 

68. 
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not his domicile a peiBon may reasonably expect, and 
be expected, to have his voluntary acts subjected to 
the law of his actual situs. 

SEcnoN 21. Involtjntaby Actb* 

The peiBonal capacity and liability of a party 
so far as it is connected with involuntary acts is 
governed by the law of his legal situs or domicile. 
Under this division would be included transfers of 
property by bankruptcy, succession and will. It 
would at first seem that the transfer of property by 
will was a voluntary act, but as the final act whidi 
gives e£Fect to the will is an involuntary one, the 
whole transaction is classed as an involuntary one. 

Section 22. Dual Nature of Mabbiage. 

Marriage is of a dual nature. There is the mar- 
riage contract by which the relation is entered into, 
and the marriage status which is assumed by the 
marriage contract. 

Section 23. The Contract of Marriage. 

The contract of marriage is, like all other con- 
tracts, a voluntary act. The capacity of the parties 
to enter into such contract are determined, therefore, 
by the law of the place where the marriage ceremony 
is performed. The general rule is that a marriage 
good where entered into is good anywhere. 

The question of the validity of a marriage valid 
where entered into, in a state where such marriage 
would have been prohibited, was discussed at length 
in the case of Van Voorhis vs. Brintnall,* the decision 
in which case was in part as follows: 

■ 85 N. Y., IS. 
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^That question involves the dvil status acquired by 
Barker Van Voorhis and Ida by the marriage in C!on- 
neeticut. First, it is a general rule of law that a 
contract entered into in another State or country, if 
valid according to the law of that place, is valid every- 
where (The Eang of Spain vs. Machado, 4 Russ., 225; 
Potter vs. Brown, 5 East, 130; Story's C!onflict of 
Laws, Sec. 242); and this, says Kent (2 C!om., 454), 
'is jure gentium, and by tadt assent,' and Lord 
Brougham in Warrender vs. Warrender (2 Q. & Fin., 
529, 530), declares that the courts of the coimtry where 
the question arises resort to the law of the coimtry 
where the contract was made, not ex comitati, but ex 
debito jvstUiae. And coming to the case in hand, the 
rule recognizes as valid a marriage considered valid 
in the place where celebrated. (Story's Cionflict of 
Laws, Sec. 69, 79; Connelly vs. Connelly, 2 Eng. L. 
& Eq., 570.) 'We all know,' say the court in that 
case, 'that in questions of marriage contract, the 
lex loci carUractiLS is that which is to determine the 
statvs of the parties,' and also declare that this by 
consent of all nations is jus gentium. In Dalrymple vs. 
Dalrymple (2 Hagg. Const., 54), it was held that a 
marriage good in Scotland, though otherwise by the 
law of England, is valid in that country; and this was 
put upon the groimd that the rights of the parties 
must be tried by reference to the law of the country 
where they originated. In Scrimshire vs. Scrimshire 
(2 Hagg. Const., 395), the same prindple is stated in 
different words. The court say, 'All parties contract- 
ing gain a forum in the place where the contract is 
entered into.' (Warrender vs. Warrender, supra; 
Lacon vs. Higgins, 1 Dow. & Ry., 38; Butler vs. Free- 
man, 1 Amb., 303.) Not only is this the result of 
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English decisionsi but is believed to state the principle 
upon which the courts of many of our sister States have 
acted (Greenwood vs. Curtis, 6 Mass., 358; Medway vs. 
Needham, 16 id., 157; Parton vs. Hervey, 1 Gray, 119; 
Putnam vs. Putnam, 8 Pick., 433; Dickson vs. Dickson, 
1 Yerg., 110; Stevenson vs. Gray, 17 B. Monr., 193; 
Fomshill vs. Murray, 1 Bland. Ch., 479) ; and by which 
our own, with few exceptions, have been governed. 
In Decouche vs. Savetier (3 Johns. Ch., 210), Chan- 
cellor Kent sayB: There is no doubt of the general 
principle that the rights dependent upon nuptial con- 
tracts are to be determined by the 2ex lod.^ In 
Cropsy vs. Ogden (11 N. Y., 2^), Johnson, J., says 
(p. 236) : 'By the universal practice of civilized nations 
the permission or prohibition of particular marriages 
of right belongs to the country where the marriage is 
to be celebrated.' The court had before it the case 
of one who, having a former wife living, from whom 
he then had been divorced for adultery by him com- 
mitted, married a second time in this State. His last 
marriage was held to be void under our statute pro- 
hibiting a second or other subsequent marriage of any 
person 'during the life-time of any former husband or 
wife of such person.' There the former marriage, 
his adultery, and the existence of his first wife estab- 
lished the condition or quality of the man. They were 
facts in his history, and brought him within the terms 
of our law. The general rule above stated was applied. 
The lex loci governed. But the court said it was not 
necessary for them to consider what would have been 
the effect of a marriage celebrated out of this State. Its 
attention was, however, directly brought to the statute 
relating to marriages, and the drcumstancee under 
which the remarks above quoted, and others seeming to 
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discriminate between a marriage in thk State and out 
of it, were made, render them the more stgnifioant. 
In Hoviland vs. Halstead (34 N. T., 643), a penon 
divorced for the same o£Fenfle in this State promised in 
New Jersey to marry the plaintiff. He married another 
and an action for the breach of this promise was 
brought here and failed. The parties resided in this 
State and contemplated the performance of the con- 
tract here. The court carefully distinguish the case 
so presented from one where a marriage had taken place 
in a foreign State. They assume that the latter would 
be treated as valid, although the parties had gone 
there with intent to evade the laws of this State, 
and citing Medway vs. Needham (supra), say, the 
doctrine 'in favor of marriage so contracted is founded 
on principles of policy to prevent the great inconveni- 
ence and cruelty of bastardizing the issue of such 
marriages, and to avcid the public mischief which 
woidd result from the loose state in which people so 
situated would live.' Indeed the general doctrine 
is so well settled by the decisions of all courts and the 
reiteration of text writers as to become a maxim in the 
law, that one rule in these cases should be followed 
by all countries; that is, the law of the country where 
the contract is made. (Story, supra, 84; 2 Kent's 
Com., 91-92.) There are no doubt exceptions to this 
rule; cases, first of incest or polygamy coming within 
the prohibitions of natural law (Wightman vs. Wight- 
man, 4 Johns. Ch., 343; Hutchins vs. Kimmell, 31 
Mich., 133; Story, supra. Sec. 113 a [7th ed.]); second, 
of prohibition by positive law. It is contended by 
the learned counsel for the respondent that the judg- 
ment may be upheld upon the ground that the marriage 
is one of the latter class. The assertion, however, is 
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left unsupported by aj^gument or the citation of au- 
thorities. Its truth is not so self evident as to dispense 
with either, and the omission, coupled with our own 
examination, leads us to think that the courts have 
not yet spoken with a controlling voice in its favor. 
It is to be maintained if at all upon the prohibition in 
the judgment of divorce already referred to and the 
provisions of the statute which made the judgment 
proper. (Graves vs. Graves, 2 Paige, 62.) The ques- 
tion is not one of ethics or morality, but the extent of 
the authority of the statute as a nile of conduct. As 
a direct inquiry it is here for the first time. There are 
dicta and expressions having relation to it in Cropsey 
vs. Ogden, and Haviland vs. Halstead (supra) , tending 
to confine the effect of the statutory prohibition and 
declaration of invalidity to second marriages within 
this State; but in neither case was the precise question 
before the court for judgment. In other courts of this 
State it has met with differing answers. In the Su- 
preme Court, first department, Marshall vs. Marshall 
(2 Hun., 238), by a divided court, and Thorpe vs. 
Thorpe (Superior Court of New York City), following 
it, a manias under similar circumstances was held 
void. The judgment now before us went upon the 
principle of stare decisis, the court below also following 
Marshall vs. Marshall (supra); Eerrison vs. Kerrison, 
Special Term, fourth department (8 Abb. N. C, 444), 
and Matter of Webb (1 Tucker, 372, [Surr. a.]) are to 
the contrary. To the latter class may be added Pons- 
ford vs. Johnson, before Nelson and Betts, J. J. (2 
Blatchf., 51). These decisions are irreconcilable, and 
any determination reached by us must overrule one 
class or the other. We are therefore at liberty to treat 
the subject as res integra, unaffected by any paramount 
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authority, although greatly assisted by the reasoning 
of the learned judges who have taken part in those 
judgments. 

''The statutory provisions relied upon by the re- 
spondent are found in part 2, chap. 8 of the R. S., 
entitled 'Of the domestic relations/ and especially 
in those articles Iwhich treat 'of husband and wife/ 
(Tit. 1, arts. 1 to 5, vol. 2, p. 138.) The statute does 
not define marriage or introduce a new formula for the 
relation, but treats it as existing, and declares it shall 
continue 'in this State' a civil contract (§1, chap. 8, 
tit. 1, art. 1, part 2), adopts the principles of the com- 
mon law which renders invalid marriages between per- 
sons connected by certain lines of consanguinity (§ 3, 
id.), or who for want of age or understanding are in- 
capable of consent, or who if capable have been induced 
to give it by fraud or force. (§4, id.) It then declares 
that no second marriage shall be contracted by any 
person during the lifetime of any former husband or 
wife of such person, unless the marriage with such 
former husband or wife shall have been dissolved for 
some cause other than the adultery of such person, and 
that every marriage contracted contrary to this pro- 
vision shall be absolutely void. (§ 5, id.) These cir- 
cumstances are restated as grounds of divorce, and it 
is enacted that 'whenever a marriage shall be dissolved 
pursuant to the provisions of this article, the com- 
plainant may marry again during the lifetime of the 
defendant, but no defendant convicted of adultery shall 
marry again until the death of the complahiant.' 
(§ 49, id., art. 3.) As originally enacted the same 
statute (Tit. 1, supra, § 2) not only made tnt> rt)nsent 
of parties essential, but limited the class to those 
'capable in law of contracting/ and by its definition 
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excluded males under seventeen and females under 
fourteen years of age. Although this provision has 
been repealed, it throws some light upon the l^islative 
intent in devising the system of laws concerning hus- 
band and wife. Conditions were annexed not only to 
the duration, but the creation of this relation, and the 
frequency with which it might be formed. Certain 
persons are declared capable, others incapable of form- 
ing it, and still others must submit to its dissolution. In 
one instance, as in the case before us, it cannot be con- 
tracted with another while the first co-contractor is 
living. It is obvious that this last condition is in the 
nature of a penalty. (Wait vs. Wait, 4 N. Y., 101; 
Com. vs. Lane, 113 Mass., 471.) It forms no part of 
the relief sought by the injured party, has no tendency 
toward compensation, nor is it imposed to that end. 
It is restraint or punishment. (West Cambridge vs. 
Lexington, 1 Pick., 506--508; Clark vs. Clark, 8 Cush., 
386.) The fact of adultery is in the language of the 
statute an 'offense,' the person committing it 'a 
guilty person;' and when established by judgment he 
is said to be 'convicted.' He is, in consequence of it, 
deprived of a natural right or privilege which others 
enjoy. Moreover, for violating this statutory pro- 
vision he is at least rendered liable to fine and imprison- 
ment, as for a misdemeanor (2 R. S., part 4, chap. 1, 
tit. 6, p. 696, §§ 39, 40) ; if not for felony under the pro- 
visions of article 2 of the same statute. (2 R. S., 687.) 
The opinion of Walworth, Chancellor, went to that 
extent in Graves vs. Graves (2 Paige, 62) ; and although 
People vs. Hovey (5 Barb., 121) is to the contrary, the 
measure of the offense is not now important, and the 
last case holds to the misdemeanor. To that extent 
the law is plain. The real question is whether such a 
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statute furnishefi an exception to the maxim ^Legea 
extra territorium non obligantJ It is not necessary 
to assert that the power of the legislature is so limited 
that no law passed by it would accompany a citizen 
into other countries and there control or modify the 
legal effect of his actions. Nor need we deny that it 
might be so framed as to affect his person and subject 
him in this State to punishment for its violation else- 
where, upon his return to the jurisdiction of our courts. 
On the contrary, it is to be regarded as settled law 
that all persons within its borders, whether citizens 
or aliens, are liable to be punished for any offense com- 
mitted in this State against its laws; its citizens may 
also be punished for acts committed beyond its borders 
where there is a special provision of law declaring the 
act to be an offense, although committed out of the 
State. (Maxwell on Statutes, 119, 128; Cope vs. 
Doherty, 2 De G. & J., 624; 1 Surge's Col. & For. 
Laws, 196.) So, also, may an act committed out of 
the State be made to affect an individual, whether 
dtizen or foreigner, when he comes within its borders 
and does some other act of which our laws take notice. 
Nor are examples of legislation effecting these results 
wanting. The statute defining acts which constitute 
treason (Tit. 1, pt. 4, ch. 1, p. 657, vol. 2, R. S., § 2) 
illustrates the first : It subjects the offender to punish- 
ment, whether the act prohibited is done 'in this State 
or elsewhere.' That against dueling is an example 
of the second : It makes one who by previous engage- 
ment fights a duel without the jurisdiction of this State, 
and in so doing inflicts a wound upon any person, 
'whereof he shall die within this State,' and every 
second engaged in such duel, guilty of murder within 
this State. And still more in point, as illustrating its 
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manner of expression where the legislature intends to 
take cognizance of an act committed outside the 
limits of the State, or to impress upon the status of its 
citizen a condition of liability for such an act, are the 
provisions of the statute treating of o£Fenses against 
'the public peace and public morals/ (Tit. 5, pt. A, 
ch. 1, art. 1, vol. 2, R. S.) After providing punish- 
ments for fighting duels, sending challenges, etc., in the 
most general terms, excluding no one from its con- 
demnation, but, within the general maxim above 
quoted, having no extra-territorial force, comes a pro- 
vision which by its special language attaches to the 
citizen, goes with him aa he crosses the line of his State, 
and binds him with an obligation in what place soever 
he is. 'If,' it says (§ 5, id.), 'any inhabitant of this 
State shall leave the same for the purpose of eluding 
the operation' of these provisions, and 'shall give or 
receive such challenge' ♦ ♦ ♦ without this State, 
he shall be deemed guilty and subject to the like punish- 
ment as if the offense had been committed within this 
State. And we shall see later a provision similar to 
this, now forming part of the law relating to marriage 
in the State of Massachusetts. Another instance well 
shows by contrast the necessity of a declaration that 
the arm of the law shall be so extended. In proximity 
to the provisions I have quoted, in the next article 
(§ 8) is the statute 'of unlawful marriages,' defining 
bigamy and declaring its punishment; sajdng in gen- 
eral terms, 'every person having a husband or wife 
living who shall marry any other person' (with ex- 
ceptions of no moment here) shall be adjudged guilty 
of bigamy, providing (§ 10) that 'an incUctment may 
be found against any person for a second, third or 
other marriage herein prohibited, in the county in 
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which he shall be apprehendedi and the same proceed- 
mgs had thereon ''as if the o£Fense had been committed 
therein." ' Yet there are no enlarging words affixing 
themselves to the person of the citizen as in the statute 
before quoted, or bringing within its purview 'a second 
or other marriage' contracted out of the State. And, 
therefore, on the trial of one who was indicted for 
bigamy, the second marriage having taken place in 
Canada, it was held, as early as 1855, by a court pre^ 
sided over by the late judge W. F. Allen, then a justice 
of the Supreme Court, that this statute had no applica- 
tion, that the second marriage was not an o£Fense 
against the laws of this State, because they had no 
'extra-tenitorial force.' (The People vs. Mosher, 
2 Par. Cr. Rep., 195.) In like manner, if Barker Van 
Voorhis had on his return to this State after accom- 
plishing his second marriage, been indicted under the 
statutes to which I have referred, either for bigamy or 
for doing a prohibited act, it would necessarily follow 
that the indictment would fail. Yet the words of the 
statute are general; in themselves they contain no 
limitation. But we have been referred to no case, and 
I think none can be found, where such general words 
have been interpreted so as to extend the action of a 
statute beyond the territorial authority of the legisla- 
ture; and it is only by extending it that our courts can 
take cognizance of acts there conmutted. Of the third 
class, an example is afforded by our statute defining 
punishment for a second offense (§ 8, p. 699, vol. 2, R. 
S., pt. 4, ch. 1, tit. 7.) 'If any person,' it says, con- 
victed of any offense punishable by imprisonment, etc., 
shall afterward be convicted of any offense, he shall be 
punished in a mode prescribed. It is evident that 
these words are general, and taken literally would apply 
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in the law before us. When, therefore, we consider 
the legislation of this State before referred to, and the 
general rules regulating the territorial force of statutes, 
we cannot but regard the omission to provide by law 
for cases like the present as intentional, but if not, in 
the language of Lord EUenborough, in Rex vs. Skone 
(6 East., 518), 'we can only say of the legislature quod 
voluit non dixiV This view is sustained by the course 
of decision and legislation in Massachusetts. In Med- 
way vs. Needham {supra) the plaintiff sued for the 
support of certain paupers — one Coffee and his wife — 
alleged to have their legal settlement with the defend- 
ant. The only question on the trial, or the subsequent 
hearing before the whole court, respected the validity 
of his marriage. He was a mulatto and his supposed 
wife a white woman. They were inhabitants and 
residents of Massachusetts at the time of their marriage, 
and the statement is that 'as the laws of the province 
at that time prohibited all such marriages, they went 
into the neighboring province of Rhode Island and 
were there married according to the laws of that 
province,' and returned immediately to their home. 
Both courts held the marriage good. The statute 
regulating marriages in Massachusetts was at that 
time like our own, but the court placed their decision 
upon the general principle that a marriage good accord- 
ing to the laws of the country where it is entered into 
shall be valid in any other country, Parker, Ch. J., 
saying: 'This principle is considered so essential that 
even where it appears that the parties went into an- 
other State to evade the law of their own coimtry, the 
marriage in the foreign State shall be valid in the 
country where the parties live;' and, referring to the 
statute which declares second marriages absolutely 
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void, says: They are only void if contracted within 
this State/ West Cambridge vs. Lexington (1 Pick., 
506) involved the rights of infant diildren of Samuel 
Bemis, paupers, to public support in that State. The 
question turned upon the validity of his second mar- 
riage; the fibrst had been dissolved for his adultery. 
Afterward and while his former wife was living, he 
married in New Hampshire, and the children were 
from that union. The court held that if the marriage 
had been contracted in Massachusetts, it would be un- 
lawful and void, but that the laws of no coimtry have 
force outside of its own jurisdiction, and therefore one, 
who by reason of his o£Fense against it is disabled from 
contracting another marriage; may lawfully marry 
again in a State where no sudi disability is attached 
to the offense; and further, having a right to marry 
there, he could not while there violate the statutes of 
Massachusetts against polygamy. It was therefore 
held that the children were legitimate, their settlement 
to be where that of their father was, and the town en- 
titled to recover for their support. The circumstances 
of Putnam vs. Putnam (8 Pick., 433) are singularly 
like those before us; and it was held that although the 
second marriage was a clear case of evasion of the laws 
of the Commonwealth, it was valid upon the general 
rule referred to in the cases already dted. The court 
also say: 'If it shall be found inconvenient or re- 
pugnant to sound principle, it may be expected that 
the legislature will explicitly enact that marriages 
contracted within another State, which if entered into 
here would be void, shall have no force within this 
Commonwealth.' Tliere is thus recognized a neces- 
sity discussed earlier in this opinion, for express legis- 
lation, if the citizen is to be held bound by the law9 of 
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his State for acts performed by him outside its limits. 
Legislation to this end was afterward had. (Rev. 
Stat, of Mass., ch. 75, § 6; Gen. Stat., ch. 106, § 6.) 
Referring to provisions of the act making void mar- 
riages between certain parties, or by persons in pre- 
scribed conditions or mider certain drcwnstances, it 
declares, Vhere persons resident in this State, in 
order to evade the preceding provisions and with an 
intention of returning to reside in this State, go into 
another State or comitry and there have their mar- 
riage solenmized, and afterward retum and reside here, 
the marriage shall be deemed void in this State.' It 
is not necessary to consider the extent or scope of this 
statute. It has been discussed by the courts of that 
State, and is said by Dewey, J., in Com. vs. Hunt (4 
Cush., 49), 'to have been intended to meet this class 
of cases, that is, of individuals fraudulently attempting 
to evade the law of Massachusetts, so far as respects 
persons divorced for the crime of adultery, and to de- 
clare such marriages by the guilty party to be void in 
this C!ommonwealth;' or as Hubbard, J., says, in 
Sutton vs. Warren (10 Mete, 453) : 'The only object 
of this provision is, as stated by the commissioners in 
their report, to enforce the observance of our own laws 
upon our own citizens, and not suffer them to violate 
regulations founded in a just regard to good morals 
and sound policy.' We have no law in relation to 
this subject similar to that of Massachusetts or our 
statutes before cited in reference to dueling and treason. 
There is nothing in the statute to indicate an intention 
of the legislature to reach beyond the State to inflict 
a penalty. Nor can I discover an intent so to impress 
the citizen with the prohibition as to make an act, 
which is mnocent and valid where performed, an offense 
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when he returns to this State and himself a criminal 
for performing it. Every presumption is against such 
intention. The respondents rest their case upon the 
general words of the statute. These, taken in their 
natural and usual sense, would undoubtedly embrace 
the case of the appellant. 'No second ♦ ♦ ♦ 
marriage shall be contracted by any person during the 
lifetime of any former wife of such person.' 'Every 
such marriage shall be absolutely void.' 'No de* 
fendant convicted of adultery shall marry again until 
the death of the complainant.' Equally broad are the 
provisions of the criminal law declaring the punish- 
ment of the offender. They would comprehend every 
second marriage wherever celebrated, and take in the 
citizens of every State. It cannot be denied that they 
are subject to explanation and restraint. Mosher vs. 
The People (supra)^ and the principle on which it rests, 
shows the criminal law to have no application to a 
marriage out of the State. The same rule was applied 
in Sims vs. Sims (75 N. Y., 466), where, after a very 
full discussion of the question involved, it was decided 
that the provision of the Revised Statutes (2 R. S., 701, 
§ 23), declaring a person sentenced upon a conviction 
for felony to be incompetent as a witness, does not 
apply to a conviction in another State; that it has 
reference only to a conviction in this State. The con- 
viction was in Ohio; it was assumed that the convict 
would have been incompetent as a witness in this State. 
Suppose a judgment here followed his evidence, and 
it was afterward prosecuted in Ohio. Would it be 
competent in defense to show that it was obtained upon 
evidence inadmissible by the laws of Ohio? Clearly 
not. And the reason is stated in the case cited : 'The 
disqualification is in the nature of an additional penalty 
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following and resulting from the conviction and cannot 
extend beyond the territorial limits of the State where 
the judgment was pronounced/ He was, therefore, 
a competent witness in the State of New York. There 
is in principle a close analogy between the case I have 
supposed and the one before us. In each there is a 
personal disqualification. In one, to marry; in the 
other to testify. In neither case does the disqualifica- 
tion arise from any law of nature of or nations, but 
simply from positive law. Each deprives the offender 
of a dvil right. Now in case of the witness, his testi- 
mony in New York results in a judgment, a contract 
of record, to which, when it reaches Ohio, full effect 
must be given, and for its enforcement the machinery 
of the law of that State put in motion. In the other 
case— that in hand— a contract is entered into by the 
offender, which is a good contract under the laws of 
the State where made. If so, it should also follow 
that to each party thereto and to their issue every 
rig^t and privilege growing out of the relation so es- 
tablished must attach. When, therefore, they return 
to this State with the evidence of that contract, can 
the courts do more than in the other case? Are they 
not limited to the inquiry whether the contract wsus 
valid in the State where made? And if it was, how 
can they deny to the child its inheritance? Let me 
go a little further. Suppose, on the day the decree of 
divorce was granted. Barker had also been convicted 
and sentenced for a felony. He would then have been 
subject not only to the statutes above cited, but to 
that other whidh declares 'that no peraon sentenced 
upon a conviction for felony shall be competent to 
testify in any cause.' (2 R. S., 701, § 23.) Disquali- 
fied therefore to many or to testify, he does both in 
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Gonnecticat, brings back to this State the judgment 
record and the marriage contract. If the first cannot 
be impeached because of his sentence, neither, as it 
seems to me, can the other, because of his 'conviction.' 
And for the same reason, viz. : that stated by Green- 
leaf as the result of the weight of modem opinion, 
sanctioned by this court in Sims vs. Sims (^upra), that 
personal disqualifications arising, not from the laws of 
nature, but from positive laws, especially such as are 
of a penal natiue, are strictly territorial and cannot 
be enforced in any country other than that in which 
they origmated. (1 Gr. Ev., § 376.) 

^'Second: Nor are we, in the absence of express 
words to that effect, to infer that the legislatiure of this 
State intended its laws to contravene the jus gentium 
under which the question of the validity of a marriage 
contract is referred to the lex loci contractua, and which 
is m^de binding by consent of all nations. It pro- 
fessedly and directly operates on all. To impugn it, 
is to impugn public policy. And while each country 
can regulate the status of its own citizens, until the 
will of the State finds clear and unmistakable expres- 
sion that must be controlling. 'Where,' says Mar- 
shall, Ch. J. (U. S. vs. Ksher, 2 Cranch, 389), 'rights 
are infringed, where fundamental principles are over- 
thrown, where the general system of the laws is de- 
parted from, the legislative intention must be expressed 
with irresistible clearness to induce a court of justice 
to suppose a design to effect such objects. 

''Our conclusion is, that as the marriage in question 
was valid in Connecticut, the appellant. Rose Van 
Voorhis, is a legitimate child of Barker, and as such 
entitled to share in the estate of the testator. 

"The judgment should be reversed and a new 
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trial granted, without costs to the plaintiffs or Sarah 
A. Brintnall, but with costs to the appellant Rose 
Van Voorhis and the respondents Ella and Elias^ to be 
paid out of the estate. 

'^ Judgment reversed.'' 

A state or country, however, will refuse to recog- 
nize the validity of a marriage contrary to the estab- 
lished policy of the forum^ or against the general 
standard of morality recognized in civilized countries. 

It has also been held in a few cases that where 
two persons, both domiciled in a state under the 
laws of which they could not be legally married to 
each other, go into another state for the purpose of 
being married and thus evading the law of their 
domicile, the validity of such marriage will not be rec- 
ognized when the forum is in the state of the domicile. 

Section 24. The Status of Marbiage. 

By the contract of marriage the parties thereto 
enter into the marriage status, and assiune new 
relations towards each other and towards society. 
Although this status is assumed by the voluntary 
acts of Ihe parties the natiue of the status is fixed 
by law. The result is that questions relative to the 
marriage status are determined, not by the law of 
the place where the marriage is entered into, but by 
the law of the domicile of the parties at the time the 
question arises. 

Section 25. Status of Divobce. 

Up to the year 1906 it had been held by a great 
majority of courts that a divorce proceedings was in 

* Eiziney !vb. Commonwenlth, 30 Gratt., 
868; State vs. Kennedy, 76 N. C, 251. 
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the nature of a piooeedings quasi in rem, and that 
whenever a court had jurisdiction over the person 
of one of the parties to the marriage contract, it 
could acquire jurisdiction over the marriage relation 
and grant a divorce by giving to the other party the 
best notice practical, which generally consisted of 
publishing a notice of the suit and sending a copy 
thereof to the last known residence of the defendant. 
It was also generally held that a divorce valid where 
granted would be recognized anywhere. The law 
on this point was considerably changed by the Supreme 
Court of the United States in the case of Haddock 
vs. Haddock.^ The decision in this case contains 
the prevailing law on this important subject and is 
given in full: 

'The plaintiff in error will be called the husband 
and the defendant in error the wife. 

"The wife, a resident of the state of New York, 
sued the husband in that state in 1899, and there 
obtained personal service upon him. The complaint 
charged that the parties had been married in New 
York in 1868, where they both resided and where the 
wife continued to reside, and it was averred that the 
husband, immediately following the marriage, aban- 
doned the wife, and thereafter failed to support her, 
and that he was the owner of property. A decree 
of separation from bed and board and for alimony 
was prayed. The answer admitted the marriage, 
but aveired that its celebration was procured by the 
fraud of the wife, and that immediately after the 
marriage the parties had separated by mutual consent. 
It was also alleged that during the long period between 
the celebration and the bringing of this action the 

• 201 U. S., 562, decided April 12, 1906. 
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wife had in no manner aaserted her rights and was 
barred by her laches from doing so. Besides, the 
answer alleged that the husband had, in 1881, ob- 
tained in a court of the state of Ck)nnecticut a divorce 
which was conclusive. At the trial before a referee 
the judgment roll in the suit for divorce in Connecticut 
was offered by the husband and was objected to, 
first, because the Ck)nnecticut court had not obtained 
jimsdiction over the person of the defendant wife, as 
the notice of the pendency of the petition was by 
publication and she had not appeared in the action; 
and, second, because the ground upon which the 
divorce was granted, viz., desertion by the wife, was 
false. The referee sustained the objections and an 
exception was noted. The judgment roll in question 
was then marked for identification and forms a part 
of the record before us. 

'^Having thus excluded the proceedings in the 
Connecticut court, the referee found that the parties 
were married in New York in 1868, that the wife was a 
resident of the state of New York, and after the 
marriage the parties never lived together, and shortly 
thereafter that the husband without justifiable cause 
abandoned the wife, and has since neglected to provide 
for her. The legal conclusion was that the wife was 
entitled to a separation from bed and board, and 
alimony in the sum of $780 a year from the date of 
the judgment. The action of the referee was sus- 
tained by the Supreme Court of the state of New 
York, and a judgment for separation and alimony 
was entered in favor of the wife. This judgment 
was affirmed by the Court of Appeals. As by the 
law of the state of New York, after the affirmance 
by the Court of Appeals, the record was remitted to 
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the Supreme Court, this writ of error to that court 
was prosecuted. 

''The federal question is, Did the court below 
violate the Constitution of the United States by 
refusing to give to the decree of divorce rendered in 
the state of Connecticut the faith and credit to which 
it was entitled? 

''As the averments concerning the alleged fraud 
in contracting the marriage and the subsequent 
laches of the wife are solely matters of state cognizance, 
we may not allow them to even indirectly influence 
our judgment upon the federal question to which 
we are confined, and we, therefore, put these subjects 
entirely out of view. Moreover, as, for the purpose 
of the federal issue, we are concerned not with the 
mere form of proceeding by which the federal right, 
if any, was denied, but alone have power to decide 
whether such right was denied, we do not inquire 
whether the New York court should preferably have 
admitted the record of the Connecticut divorce suit, 
and, after so admitting it, determine what effect it 
would give to it, instead of excluding the record and 
thus refusing to give effect to the judgment. In 
order to decide whether the refusal of the court to 
admit in evidence the Connecticut decree denied to 
that decree the efficacy to which it was entitled under 
the full faith and credit clause, we must first examine 
the judgment roll of the Connecticut cause in order 
to fix the precise circiunstances under which the 
decree in that cause was rendered. 

"Without going into detail, it suffices to say that 
on the face of the Connecticut record it appeared 
that the husband, alleging that he had acquired a 
domicile in Connecticut, sued the wife in that state 
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as a person whose residence was unknown, but whose 
last known place of residence was in the state of New 
York, at a place stated, and charged desertion by 
the wife and fraud on her part in procuring the mar- 
riage; and, further, it is shown that no service was 
made upon the wife except by publication and by 
mailing a copy of the petition to her at her last known 
place of residence in the state of New York. 

''With the object of confining our attention to 
the real question arising from this condition of the 
Connecticut record, we state at the outset certain 
legal propositions irrevocably concluded by previous 
decisions of this court, and which are required to be 
borne in mind in analyzing the ultimate issue to be 
decided. 

'Tirst. The requirement of the Ck)nstitution is 
not that some, but that full, faith and credit shall be 
given by states to the judicial decrees of other states. 
That is to say, where a decree rendered in one state 
is embraced by the full faith and credit clause that 
constitutional provision commands that the other 
states shall give to the decree the force and effect to 
which it was entitled in the state where rendered. 
Harding vs. Harding, 198 U. S., 317, 25 U. S- Sup. 
Ct. Rep., 679. 

"Second. Where a personal judgment has been 
rendered in the courts of a state against a nonresident 
merely upon constructive service, and therefore with- 
out acquiring jurisdiction over the person of the 
defendant, such judgment may not be enforced in 
another state in virtue of the full faith and credit 
clause. Indeed, a personal judgment so rendered is 
by operation of the due process clause of the Fourteenth 
Amendment void as against the nonresident even in 
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the state where rendered, and, therefore, such non- 
resident m virtue of rights granted by the Constitution 
of the United States may successfully resist, even 
in the state where rendered, the enforcement of such 
a judgment. Pennoyer vs. Neflf, 95 U. S., 714. The 
facts in that case were these : Neff, who was a resident 
of a state other than Oregon, owned a tract of land 
in Oregon. Mitchell, a resident of Oregon, brought 
a suit in a court of that state upon a money demand 
against Neff. The Oregon statutes required, in the 
case of personal action against a nonresident, a publi- 
cation of notice calling upon the defendant to appear 
and defend, and also required the mailing to such 
defendant at his last known place of residence of a 
copy of the summons and complaint. Upon affidavit 
of the absence of Neff, and that he resided in the 
state of California, the exact place being unknown, 
the publication required by the statute was ordered 
and made, and judgment by default was entered 
against Neff. Upon this judgment execution was 
issued and real estate of Neff was sold and was ulti- 
mately acquired by Pennoyer. Neff sued in the 
Circuit Court of the United States for the district of 
Oregon to recover the property, and the question 
presented was the validity in Oregon of the judgment 
there rendered against Neff. After the most elaborate 
consideration it was expressly decided that the judg- 
ment rendered in Oregon imder the circumstances 
stated was void for want of jurisdiction and was 
repugnant to the due process clause of the Constitution 
of the United States. The ruling was based on the 
proposition that a court of one state could not acquire 
jurisdiction to render a personal judgment against a 
nonresident who did not appear by the mere publican 
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tion of a summons; and that the want of power to 
acquire such jurisdiction by publication could not 
be aided by the fact that under the statutes of the 
state in which the suit against the nonresident was 
brought the sending of a copy of the summons and 
complaint to the post-office address in another state 
of the defendant was requhed and complied with. 
The court said (page 727) : 

'' 'Process from the tribunals of one State cannot 
ran into another StatCi and sunomon parties there 
domiciled to leave its territory and respond to pro- 
ceedings against them. Publication of process or 
notice within the State where the tribunal sits cannot 
create any greater obligation upon the nonresident to 
appear. Process sent to him out of the State, and 
process published within it, are equally unavailhig in 
proceedings to establish his personal liability/ 

''And the doctrine thus stated but expressed a 
general principle expounded in previous decisions. 
Bischoff vs. Wethered, 9 Wall. (U. S.), 812. In that 
case, speaking of a money judgment recovered in the 
Common Pleas of Westminster Hall, En^Umd, upon 
personal notice served in the City of Baltimore, Mr. 
Justice Bradley, speaking for the court, said (page 814) : 

'' 'It is enough to say [of this proceeding] that it 
was wholly without jurisdiction of the person, and 
whatever validity it may have in England, by virtue 
of statute law against property of the defendant there 
situate, it can have no validi^ here, even of a prifna 
facie character. It is simply null.' 

"Third. The principles, however, stated in the 
previous proposition are controlling only as to judg- 
ments in personam and do not relate to proceedings 
in rem. That is to say, in consequence of the authority 
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which government possesses over things within its 
borders there is jurisdiction in a court of a State by a 
proceeding in rem, after the giving of reasonable 
opportunity to the owner to defend, to affect things 
within the jurisdiction of the court, even although 
jiuisdiction is not directly acquired over the person 
of the owner of the thing. Pennoyer vs. Neff, supra. 

"Fourth. The general rule stated in the second 
proposition is, moreover, limited by the inherent 
power which all governments must possess .over the 
marriage relation, its formation and dissolution, as 
regards their own citizens. From this exception it 
results that where a court of one State, conformably 
to the laws of such State, or the State through its 
legislative department, has acted concerning the dis- 
solution of the marriage tie, as to a citizen of that 
State, such action is binding in that State as to such 
citizen, and the validity of the judgment may not 
therein be questioned on the groimd that the action 
of the State in dealing with its own citizen concerning 
«the marriage relation was repugnant to the due process 
clause of the constitution. Maynard vs. HiQ, 125 U. S., 
190;8U. S. Sup. Ct. Rep., 723. In that case the facts 
were these: Maynard was married in Vermont, and 
the husband and wife removed to Ohio, from whence 
Maynard left his wife and family and went to California. 
Subsequently he acquired a domicile in the territory of 
Washington. Being there so domiciled, an act of the 
legislatiue of the territory was passed granting a 
divorce to the husband. Maynard continued to reside 
in Washington, and there remarried and died. The 
children of the former wife, claiming in right of their 
mother, sued in a court of the territory of Washington 
to recover real estate situated in the territory, and 
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one of the issues for dedsion was the validity of the 
legislative divorce granted to the father. The statute 
was assailed as invalid, on the ground that Mrs. May- 
nard had no notice and that she was not a resident of 
the territory when the act was passed. From a decree 
of the Supreme Court of the territory adverse to their 
claim the children brought the case to this court. The 
power of the territorial legislature, in the absence of 
restrictions in the organic art, to grant a divorce to a 
citizen of the territory was, however, upheld, in view 
of the nature and extent of the authority which govern- 
ment possessed over the marriage relation. It was 
therefore decided that the courts of the territory com- 
mitted no error in giving effect within the territory to 
the divorce in question. And as a corollary of the 
recognized power of a government thus to d^al with 
its own citizen by a decree which would be operative 
within its own borders, irrespective of any extraterri- 
torial efficacy, it follows that the right of another 
sovereignty exists, under principles of comity, to give 
to a decree so rendered such efficacy as to that govern- • 
ment may seem to be justified by its conceptions of 
duty and public policy. 

'Tifth. It is no longer open to question that where 
husband and wife are domiciled in a State there exists 
jurisdiction in such State, for good cause, to enter 
a decree of divorce which will be entitled to enforce- 
ment in another State by virtue of the full faith and 
credit clause. It has, moreover, been decided that 
where a bona fide domicile haa been acquired in a 
State by either of the parties to a marriage, and a suit 
is brought by the domiciled party in such State for a 
divorce, the courts of that State, if they acquire per- 
sonal jiuisdiction also of the other party, have author- 
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ity to enter a decree of divorce^ entitled to be enforced 
in eveiy State by the full faith and credit clause. 
Cheever vs. Wilson, 9 Wall. (U. S.), 108. 

''Sixth. Where the domicile of matrimony was hi 
a particular State, and the husband abandons his wife 
and goes into another State in order to avoid his 
marital obligations, such other State to which the 
husband has wrongfully fled does not, in the nature of 
things, become a new domicile of matrimony, and, 
therefore, is not to be treated as tiie actual or con- 
structive domicile of the wife; hence, the place where 
the wife was domiciled when so abandoned constitutes 
her legal domicile until a new actual domicile be by her 
elsewhere acquired. This was clearly expressed in 
Barber vs. Barber, 21 How. (U. S.), 682, where it was 
said (page 595) : 

'' 'The general rule is, that a voluntary separation 
will not give to the wife a different domiciliation in 
law from that of her husband. But if the husband, as 
is the fact in this case, abandons their domicile and 
his wife, to get rid of all those conjugal obligations, 
which the marriage relation imposes upon him, neither 
giving to her the necessaries nor the comforts suitable 
to their condition and his fortune, and relinquishes 
altogether his marital control and protection, he 
yields up that power and authority over her which 
alone makes his domicile here. ♦ ♦ 4i ' 

"And the same doctrine was expressly upheld in 
Cheever vs. Wilson, supra, where the court said (9 
Wall. (U.S.), 123): 

'"It is insisted that Cheever never resided in 
Indiana; that the domicile of the husband is the 
wife's, and that she cannot have a different one from 
bis. The converse of the latter proposition is so 
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well settled that it would be idle to discuss it. The 
rule is that she may acquire a separate domicile 
whenever it is necessary or proper that she should 
do so. The right springs from the necessity of its 
exercise, and endures as long as the necessity con- 
tinues.' 

''Seventh. So also it is settled that where the 
domicile of a husband is in a particular state, and 
that state is also the domicile of matrimony, the 
courts of such state having jurisdiction over .the 
husband may, in virtue of the duty of the wife to be 
at the matrimonial domicile, disregard an unjustifiable 
absence thereform, and treat the wife as having her 
domicile in the state of the matrimonial domicile for 
the purpose of the dissolution of the marriage, and 
as a result have power to render a judgment dissolving 
the marriage which will be binding upon both parties, 
and will be entitled to recognition in all other states 
by virtue of the full faith and credit clause. Atherton 
vs. Atherton, 181 U. S., 155; 21 U. S. Sup. Ct. Rep., 
544. 

"Connng to apply these settled propositions to 
the case before us three things are beyond dispute: 
(a) In view of the authority which government pos- 
sesses over the marriage relation, no question can 
arise on this record concerning the right of the state 
of Connecticut within its borders to give effect to 
the decree of divorce rendered in favor of the husband 
by the courts of Ck)nnecticut, he being at the time 
when the decree waa rendered domiciled in that 
state, (b) As New York was the domicile of the wife 
and the domicile of matrimony, from which the husband 
fled in disregard of his duty, it clearly results from 
the sixth proposition that the domicile of the wife 
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continued in New York, (c) As, then, there can be 
no question that the wife was not constructively 
present in Connecticut by virtue of a matrimonial 
domicile in that state, and was not there individually 
domiciled and did not appear in the divorce cause, 
and was only constructively served with notice of 
the pendency of that action, it is apparent that the 
Connecticut court did not acquire jurisdiction over 
the wife within the fifth and seventh propositions; 
that is, did not acquire such jurisdiction by virtue 
of the domicile of the wife within the state or as the 
result of personal service upon her within its borders. 
''These subjects being thus eliminated, the case 
reduces itself to this: whether the Connecticut court 
in virtue alone of the domicile of the husband in that 
state, had jurisdiction to render a decree against the 
wife under the circmnstances stated, which was entitled 
to be enforced in other states in and by virtue of the 
full faith and credit clause of the Constitution. In 
other words, the final question is whether to enforce 
in another jurisdiction the Connecticut decree would 
not be to enforce in one state a personal judgment 
rendered in another state against a defendant over 
whom the court of the state rendering the judgment 
had not acquired jurisdiction. Otherwise stated, the 
question is this: Is a proceeding for divorce of such 
an exceptional character as not to come within the 
rule limiting the authority of a state to persons within 
its jurisdiction, but on the contrary, because of the 
power which government may exercise over the 
marriage relation, constitutes an exception to that 
rule, and is therefore embraced either within the 
letter or spirit of the doctrines stated in the third 
and fourth propositions? 

YoLXn.-*. 
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'^fore reviewing the authorities relied on to 
establish that a divorce proceeding is of the exceptional 
nature indicated, we propose first to consider the 
reasons advanced to sustain the contention. In doing 
so, however, it must always be borne in mind that it 
is elementary that where the full faith and credit 
clause of the Constitution is invoked to compel the 
enforcement in one state of a decree rendered in another, 
the question of the jurisdiction of the coiui^ by which 
the decree was rendered is open to inquiry. And if 
there was no jurisdiction, either of the subject-matter 
or of the person of the defendant, the courts of another 
state are not required, by virtue of the full faith and 
credit clause of the Constitution, to enforce such 
decree. National Exch. Bank vs. Wiley, 195 U. S., 
257, 269; 25 U. S. Sup. Ct. Rep., 70, and caaes cited. 

"I. The scope of the authority which govern- 
ment possesses over the contract of marriage and its 
dissolution is the basis upon which it is argued that 
the domicile within one state of one party to the 
miarriage gives to such a state jurisdiction to decree 
a dissolution of the marriage tie which will be obligatory 
in all the other states by force of the full faith and 
credit clause of the Constitution. But the deduction 
is destructive of the premises upon which it rests. 
This becomes clear when it is perceived that if one 
government, because of its authority over its own cit- 
izens, has the right to dissolve the miarriage tie as to the 
citizen of another jurisdiction, it must follow that no 
government possesses as to its own citizens power 
over the marriage relation and its dissolution. For 
if it be that one government in virtue of its authority 
over marriage may dissolve the tie as to citizens of 
another government, other governments would have 
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a siinilar power, and henoe the right of every govern- 
ment as to its own citizens might be rendered nugatory 
by the exercise of the power which every other govem- 
ment possessed. To concretely illustrate: If the 
fact be that where persons are married in the state 
of New York either of the parties to the marriage 
may, in violation of the marital obligations, desert 
the other and go into the state of Connecticut, there 
acquiring a domicile, and procure a dissolution of 
the marriage which would be binding in the state of 
New York as to the party to the marriage there 
domiciled, it would follow that the power of the state 
of New York as to the dissolution of the marriage as 
to its domiciled citizen would be of no practical avail. 
And conversely the like results would follow if the 
marriage had been celebrated in Connecticut and 
desertion had been from that state to New York, and 
consequently the decree of divorce had been rendered 
in New York. Even a superficial analysis will make 
this clear. Under the rule contended for it would 
follow that the states whose laws were the most lax 
as to length of residence required for domicile, as to 
causes for divorce, and to speed of procedure concern- 
ing divorce, would in effect dominate all the other 
states. In other words, any person who was married 
in one State and who wished to violate the marital 
obligations would be able, by following the lines of 
least resistance, to go into the State whose laws were 
the most lax, and there avail of them for the purpose 
of the severance of the marriage tie and the destruction 
of the rights of the other party to the marriage con- 
tract, to the overthrow of the laws and public policy 
of the other states. Thus the argument comes neces- 
sarily to this, that to preserve the lawful authority of 
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all the states over marriage it is essential to decide that 
aU the states have such authority only at the sufFeranoe 
of the other states. And the considerations just stated 
serve to dispose of the argument that the contention 
relied on finds support in the ruling made in Maynard 
vs. Hill; referred to in the fourth proposition, which 
was at the outset stated. For in that caae the sole 
question was the effect within the territory of Wash- 
ington of a legislative divorce granted in the territory 
to a citizen thereof. The upholding of the divorce 
within the territory was, therefore, but a recognition 
of the power of the territorial government, in virtue of 
its authority over marriage, to deal with a person 
domiciled within its jurisdiction. The case, therefore, 
did not concern the extra-territorial efficacy of the 
legislative divorce. In other words, whilst the ruling 
recognized the ample powers which government pos- 
sesses over marriage as to one within its jurisdiction, 
it did not purport to hold that such ample powers 
might be exercised and enforced by virtue of the Con- 
stitution of the United States in another jurisdiction 
as to citizens of other states to whom the jurisdiction 
of the territory did not extend. 

''The anomalous result which it is therefore appar- 
ent would arise from maintaining the proposition con- 
tended for is made more manifest by considering the 
instrument from which such result would be produced, 
that is, the full faith and credit clause of the Constitu- 
tion. No one denies that the states, at the time of the 
adoption of the Constitution, possessed full power over 
the subject of marriage and divorce. No one, more- 
over, can deny that, prior to the adoption of the Con- 
stitution, the extent to which the states would Tecog- 
niw a divorce obtained in a foreign jurisdiction de- 



SITUS OF STATUS. 133 

pended upon their conceptions of duty and comity. 
Besides it must be conceded that the Constitution 
delegated no authority to the government of the United 
States on the subject of marriage and divorce. Yet, 
if the proposition be maintained, it would follow that 
the destruction of the power of the states over the dis- 
solution of marriage, as to their own citi2sens, would be 
brought about by the operation of the full faith and 
credit clause of the Constitution. That is to say, it 
would come to pass that, although the Constitution of 
the United States does not interfere with the authority 
of the states over marriage, nevertheless the full faith 
and credit clause of that instrument destroyed the 
authority of the states over the marriage relation. 
And as the government of the United States has no 
delegated authority on the subject, that government 
would be powerless to prevent the evil thus brought 
about by the full faith and credit clause. Thus neither 
the states nor the national government would be able 
to exert that authority over the marriage tie possessed 
by every other civilized government. Yet morelre- 
markable would be such result when it is borne in 
mind that, when the Constitution was adopted, no- 
where, either in the mother coimtiy or on the continent 
of Europe, either in adjudged cases or in the treatises 
of authoritative writers, had the theory ever been up- 
held or been taught or even suggested that one govern- 
ment, solely because of the domicile within its borders 
of one of the parties to a marriage, had authority, 
without the actual or constructive presence of the 
other, to exert its authority by a dissolution of the 
marriage tie, which exertion of power it would be the 
duty of other states to respect as to those subject to 
their jurisdiction. 
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'11. It is urged that the suit for divoroe was a 
prooeeding in rem, and, therefore, the Connecticut court 
had complete jurisdiction to enter a decree as to the 
res entitled to be enforced in the State of New York. 
But here again the argument is contradictory. It 
rests upon the theory that jurisdiction in Connecticut 
depended upon the domicile of the person there suing 
and yet attributes to the decree resting upon the domi- 
cile of one of the parties alone a force and effect based 
upon the theory that a thing within the jurisdiction of 
Connecticut was the subject-matter of the controversy. 
But putting this contradiction aside, what, may we ask, 
was the res in Connecticut? Certainly it cannot in 
reason be said that it was the cause of action or the 
mere presence of the person of the plaintiff within the 
jurisdiction. The only possible theory, then, upon 
which the proposition proceeds must be that the res in 
Connecticut, from which the jurisdiction is assumed to 
have arisen, was the marriage relation. But as the 
marriage was celebrated in New York between citizens 
of that State, it must be admitted, under the hypothe- 
sis stated, that before the husband deserted the wife 
in New York, the res was in New York and not in Con- 
necticut. As the husband, after wrongfully abandon- 
ing the wife in New York, never established a matri- 
monial domicile In Connecticut, it cannot be said that 
he took with him the marital relation from which he 
fled to Connecticut. Conceding, however, that he 
took with him to Connecticut so much of the marital 
relation as concerned his individual status, it cannot 
in reason be said that he did not leave in New York so 
much of the relation as pertained to the status of the 
wife. Prom any point of view, then, under the proposi- 
tion referred to, if the marriage relation be treated as 
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the res, it follows that it was divisible, and therefore 
there was a res in the State of New York and one in the 
State of Connecticut. Thus considered, it is clear that 
the power of one State did not extend to affecting the 
thing situated in another State. As illustrating this 
conception, we notice the case of Mississippi, etc., R. 
Co. vs. Ward, 2 Black (IT. S.), 485. The facts in that 
case were these: A bill was filed in a district court 
of the United States for the district of Iowa to abate a 
nuisance alleged to have been occasioned by a bridge 
across the Mississippi River dividing the States of 
Illinois and Iowa. Under the assumption that that 
nuisance was occasioned by the operation of the bridge 
on the Illinois side, the coiui^, after pointing out that 
the United States Grcuit Court for the district of Iowa 
exercised the same jurisdiction that a State Court of 
Iowa could exercise, and no more, said (page 494): 

'* The district court had no power over the local 
object inflicting the injury; nor any jurisdiction to 
inquire of the facts, whether damage had been sus- 
tained, or how much. These facts are beyond the 
Courtis jurisdiction and powers of inquiry, and outside 
of the case.' 

"Nor has the conclusive force of the view which 
we have stated been met by the suggestion that the 
res was indivisible, and therefore was wholly in Con- 
necticut and wholly in New Yoi^, for this amoimts 
but to saying that the same thing can be at one and 
the same time in different places. Further, the reason- 
ing above expressed disposes of the contention that, 
as the suit in Connecticut involved the status of the 
husband, therefore the courts of that State had the 
power to determine the status of the nonresident wife 
by a decree which had obligatory force outside of the 
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State of Connecticut. Here, again, the argument 
comes to this, that, because the State of Connecticut 
had jurisdiction to fix the status of one domiciled 
within its borders, that State also had the authority 
to oust the State of New York of the power to fix the 
status of a person who was undeniably subject to the 
jurisdiction of that State. 

''III. It is urged that whilst marriage is in one 
aspect a contract, it is nevertheless a contract in 
which society is deeply interested, and, therefore, 
government must have the power to determine whether 
a marriage exists or to dissolve it, and hence the 
Connecticut court had jurisdiction of the relation and 
the right to dissolve it, not only as to its own citizen 
but as to a citizen of New York who was not subject 
to the jurisdiction of the state of Connecticut. The 
proposition involves in another form of statement 
the nan aeguitur which we have previously pointed 
out; that is, that, because government possesses 
power over marriage, therefore, the existence of that 
power must be rendered unavailing. 

''Nor is the contention aided by the proposition 
that because it is impossible to conceive of the dissolu- 
tion of the marriage as to one of the parties in one 
jurisdiction without at the same time saying that 
the marriage is dissolved as to both in every other 
jurisdiction, therefore the Connecticut decree should 
have obligatory effect in New York as to the citizen 
of that state. For, again, by a change of form of 
statement, the same contention which we have dis- 
posed of is reiterated. Besides, the proposition pre- 
supposes that because, in the exercise of its power 
over its own citizens, a state may determine to dis- 
eolve the marriage tie by a decree which is efficacious 
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within its borders^ therefore such decree is in all cases 
binding in every other jurisdiction. As we have 
pointed out at the outset, it does not follow that a 
state may not exert its power as to one within its 
jurisdiction simply because such exercise of authority 
may not be extended beyond its borders into the 
jurisdiction and authority of another state. The 
distinction was clearly pointed out in Blackinton 
vs. Blackinton, 141 Mass., 432, 5 N. E. Rep., 830. In 
that case the parties were married and lived in Massa- 
chusetts. The husband abandoned the wife without 
cause and became domiciled in New York. The wife 
remained at the matrimonial domicile in Massachusetts 
and instituted a proceeding to prohibit her husband 
from imposing any restraint upon her personal liberty 
and for separate maintenance. Service was made 
upon the husband in New York. The court, recogniz- 
ing fully that under the circumstances disclosed the 
domicile of the husband was not the domicile of the 
wife, concluded that, imder the statutes of Massachu- 
setts, it had authority to grant the relief prayed, and 
was then brought to determine whether the decree 
ought to be made, in view of the fact that such decree 
might not have extraterritorial force. But this cir- 
cumstance was held not to be controlling and the 
decree was awarded. The same doctrine was clearly 
expounded by the privy council, in an opinion de- 
livered by Lord Watson, in the divorce case of Le 
Mesurier vs. Le Mesurier (1895), A. C. 517, where it 
was said (page 527) : 

'' 'When the jurisdiction of the court is exercised 
according to the rules of international law, as in the 
case where the parties have their domicile within its 
forum, its decree dissolving their marriage ought to 
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be respected by the tribunals of every civilized country. 
♦ * * On the other hand, a decree of divorce 
a vinculOf pronounced by a court whose jurisdiction 
is solely derived from some rule of municipal law 
peculiar to its forum, cannot, when it trenches upon 
the interests of any other country to whose tribunals 
the spouses were amenable, claim extraterritorial 
authority.' 

''IV. The contention that if the power of one 
state to decree a dissolution of a marriage which 
would be compulsory upon the other state be limited 
to ca49e8 where both parties are subject to the jurisdic- 
tion, the right to obtain a divorce could be so h<unpered 
and restricted as to be in effect impossible of exercise, 
is but to insist that in order to favor the dissolution 
of marriage and to cause its permanency to depend 
upon the mere caprice or wrong of the parties, there 
should not be applied to the right to obtain a divorce 
those fimdamental principles whidb safeguard the 
exercise of the simplest rights. In other words, the 
argument but reproduces the fallacy already exposed, 
which is, that one state must be endowed with the 
attribute of destro3ring the authority of all the others 
concerning the dissolution of marriage in order to 
render such dissolution easy of procurement. But 
even if the true and controlling principles be for a 
moment put aside and mere considerations of incon- 
venience be looked at, it would foUow that the pre- 
ponderance of inconvenience would be against the 
contention that a state should have the power to 
exert its authority concerning the dissolution of 
marriage as to those not amenable to its jurisdiction. 
By the application of that rule each state is given the 
power of overshadowing the authority of all the other 
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states, thus causing the marriage tie to be less protected 
than any other civil obligation^ and this to be ac- 
complished by destroying individual rights without 
a hearing and by tribunals having no jurisdiction. 
Further, the admission that jurisdiction in the courts 
of one state over one party alone was the test of the 
light to dissolve the marriage tie as to the other party 
although domiciled in another state, would at once 
render such test impossible of general application. In 
other words, the test, if admitted, would destroy 
itself. This foUows, since, if that test were the rule, 
each party to the marriage in one state would have 
a right to acquire a domicile in a different state and 
there institute proceedings for divorce. It would hence 
necessarily arise that domicile would be no longer the 
determinative criterion; but the mere race of diligence 
between the parties in seeking different forums in 
other states, or the celerity by which in such states 
judgments of divorce might be procured, would have 
to be considered in order to decide which forum was 
controlling. 

''On the other hand, the denial of the power to 
enforce in another state a decree of divorce rendered 
against a person who was not subject to the jmrisdiction 
of the state in which the decree was rendered obviates 
all the contradictions and inconveniences which are 
above indicated. It leaves uncurtailed the legitimate 
power of all the states over a subject peculiarly within 
their authority, and thus not only enables them to 
Tnft.int^ip their public policy but also to protect the 
individual rights of their citizens. It does not deprive 
a state of the power to render a decree of divorce 
susceptible of being enforced within its borders as to 
the person within the jurisdiction and does not debar 
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other states from giving such effect to a judgment of 
that character as they may elect to do under mere 
principles of state comity. It causes the full faith 
and credit clause of the Constitution to operate upon 
decrees of divorce in the respective states just as that 
clause operates upon other rights; that is, it compels 
all the states to recognize and enforce a judgment of 
divorce rendered in other states where both parties 
were subject to the jurisdiction of the state in which 
the decree was rendered, and it enables the states 
rendering such decrees to take into view for the purpose 
of the exercise of their authority the existence of a 
matrimonial domicile from whidi the presence of a 
party not physically present within the borders of 
a state may be constructively found to exist. 

^'Having thus disposed of the reasoning advanced 
to sustain the assertion that the courts of the state 
of New York were bound by the full faith and credit 
clause to give full effect to the Connecticut decree, we 
are brought to consider the authorities relied upon 
to support that proposition. 

^'Whilst the continental and English authorities 
are not alluded to in the argument, it may be well, in 
the most summary way, to refer to them as means 
of illustrating the question for consideration. The 
extent of the power which independent sovereignties 
exercised over the dissolution of the marriage tie, as 
to their own citizens, gave rise, in the nature of things, 
to controversies concerning the extraterritorial effect 
to be given to a dissolution of such tie when made 
between citizens of one country by judicial tribunals 
of another coimtry in which such citizens had become 
domiciled. We do not deem it essential, however, to 
consider the conflicting theories and diveigent rules 
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of public policy which were thus engendered. We are 
relieved of the necessity of entering upon such an 
inquiry, since it cannot be doubted that neither the 
practice nor the theories controlling in the countries 
on the continent lend the slightest sanction to the 
contention that a government, simply because one 
of the parties to a marriage was domiciled within its 
borders, where no matrimonial domicile ever existed, 
had power to render a decree dissolving a marriage 
which on principles of international law was entitled 
to obligatory extraterritorial effect as to the other 
party to the marriage, a citizen of another country. 
1 Wharton, Conf. Laws (3d Ed.), 441, Sec. 209, and 
notes. 

''It cannot be doubted, also, that the courts of 
England decline to treat a foreign decree of divorce 
as having obligatory extraterritorial force when both 
parties to the marriage were not subject to the juris- 
diction of the court which rendered the decree. Shaw 
vs. Gould, L. R. 3 H. L., 55; Harvey vs. Famie, 8 
App. Cas., 43. And, although it has been suggested 
in opinions of English judges treating of divorce 
questions that exceptional cases might arise which 
perhaps would justify a relaxation of the rigor of the 
presumption that the domicile of the husband was the 
domicile of the wife, per Lords Eldon and Redesdale, 
in Tovey vs. Lindsay, 1 Dow 133, 140; per Lord 
Westbury, in Pitt vs. Ktt, 4 Macq. H. L. 627, 640; 
per Brett, L. J., in Niboyet vs. Niboyet, 4 P. D. 1, 14; 
Briggs vs. Briggs, 5 P. D. 163, 165; and per James 
and Cotton, L.JJ., in Harvey vs. Famie, 6 P. D. 47, 49, 
the courts of England, in cases where the jurisdiction 
was dependent upon domicile, have enforced the 
presumption and treated the wife as being within 
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the jurisdiction where the husband was legaUy domi- 
ciled. But this conception was not a departure from 
the principle uniformly maintained, that, internation- 
ally considered, jurisdiction over both parties to a 
marriage was essential to the exercise of power to 
decree a divorce, but was simply a means of determin- 
ing by a legal presumption whether both parties were 
within the jurisdiction. Of course the rigor of the 
English rule as to the domicile of the husband being 
the domicile of the wife is not controlling in this court, 
in view of the decisions to which we have previously 
referred, recognizing the right of the wife, for the 
fault of the husband, to acquire a separate domicile. 
Barber vs. Barber, 21 How. (U- S.), 582; Cheever 
vs. T^ilson, 9 Wall. (U. S.), 108; Atherton vs. Atherton, 
181 U. S. 155, 21 U. S. Sup. a. Rep., 544. 

''And even in Scotland, where residence, as dis- 
tinguished from domicile, was deemed to authorize 
the exercise of jurisdiction to grant divorces, it was 
invariably recognized that the presence within the 
jurisdiction of both parties to the marriage was essen- 
tial to authorize a decree in favor of the complainant. 
1 Wharton, Conf. Laws, Sec. 215, page 447; per Lord 
Westbury, m Shaw vs. Gould, L. R. 3 H. L. 88. 

''As respects the decisions of this court. We at 
once treat as inapposite, and therefore unnecessary to 
be here specially reviewed, those holding (a) that 
where the domidle of a plaintiff in a divorce cause is 
in the state where the suit was brought, and the 
defendant appears and defends, as both parties are 
before the coiui^, there is power to render a decree of 
divorce which will be entitled in other states to recogni- 
tion under the full faith and credit clause. Cheever vs. 
Wilson, 8UTpTa; (b) that as distinguished from l^al 
domicile, mere residence within a particular state of 
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the plaintiff in a divorce cause brought in a court of 
such state, is not sufficient to cotifer jurisdiction upon 
such court to dissolve the marriage relation existing 
between the plaintiff and a nonresident defendant. 
Andrews vs. Andrews, 188 U. S. 14, 23 U, S. Sup. Ct. 
Rep., 237; Streitwolf vs. Streitwolf, 181 U. S. 179, 
21 U. S. Sup. a. Rep., 553; Bell vs. Bell, 181 U. S. 
175, 21 U. S. Sup. a. Rep., 551. This brings us to 
again consider a case heretofore referred to, principally 
relied upon as sustaining the contention that the 
domicile of one party alone is sufficient to confer 
jurisdiction upon a judicial tribunal to render a decree 
of divorce having extraterritorial effect, viz., Atherton 
vs. Atherton, 181 U. S. 155, 21 U. S. Sup. Ct. Rep., 544. 
The decision in that case, however, as we have pre- 
viously said, was expressly placed upon the groimd 
of matrimonial domicile. This is apparent from the 
following passage, which we excerpt from the opinion, 
at page 171 : 

'"This case does not involve the validity of a 
divorce granted, on constructive service, by the court 
of a state in which only one of the parties ever had 
a domicile; nor the question to what extent the good 
faith of the domicile may be afterwards inquired 
into. In this case the divorce in Kentucky was by 
the court of the state which had always been the 
undoubted domicile of the husband, and which was 
the only matrimonial domicile of the husband and 
wife. The single question to be decided is the validity 
of that divorce, granted after such notice had been 
given as was required by the statutes of Kentucky.' 

''The contention, therefore, that the reasoning of 
the opinion demonstrates that the domicile of one of 
the parties alone was contemplated as being sufficient 
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to found jurisdiction, but insists that the case decided 
a proposition which was excluded in unmistakable 
language. But, moreover, it is clear, when the facts 
which were involved in the Atherton case are taken 
into view, that the case could not have been decided 
merely upon the ground of the domicile of one of the 
parties, because that consideration alone would have 
afforded no solution of the problem which the case 
presented. The salient facts were these: The husband 
lived in Kentucky, married a citizen of New York, 
and the married couple took up their domicile at the 
home of the husband in Kentucky, where they con- 
tinued to reside and where children were bom to 
them. The wife left the matrimonial domicile and 
went to New York. The husband sued her in Ken- 
tucky for a divorce. Before the Kentucky suit 
mer^ into a decree the wife, having a residence in 
New York sufficient under ordinary circumstances 
to constitute a domicile in that state, sued the husband 
in the courts of New York for a limited divorce. 
Thus the two suits, one by the husband against the 
wife and the dther by the wife against the husband, 
were pending in the respective states at the same 
time. The husband obtained a decree in the Ken- 
tucky suit before the suit of the wife had been de- 
termined, and pleaded such decree in the suit brought 
by the wife m New York. The New York court, 
however, refused to recognize the Kentucky decree, 
and the case came here, and this court decided that 
the courts of New York were bound to give effect to 
the Kentucky decree by virtue of the full faith and 
credit clause. Under these conditions it is dear that 
the case could not have been disposed of on the mere 
ground of the individual domicile of the parties, since 
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upon that h3rpothesis^ even if the efficacy of the 
individual domicile had been admitted, no solution 
would have been thereby afforded of the problem which 
would have arisen for decision, that problem being 
which of the two courts wherein the conflicting pro- 
ceedings were pending had the paramount right to 
enter a binding decree. Having disposed of the case 
upon the principle of matrimonial domicile, it cannot 
in reason be conceived that the court intended to 
express an opinion upon the soundness of the theory 
of individual and separate domicile, which, isolatedly 
considered, was inadequate to dispose of, and was 
therefore irrelevant to the question for decision. 

'It is contended that an overwhelming preponder- 
ance of the decisions of state courts enforce the doctrine 
that it is the duty of the states, by virtue of the full 
faith and credit clause, to give within their borders 
the full effect required by that clause to decrees of 
divorce rendered in other states, where there was 
jurisdiction alone by virtue of the domicile of one 
of the parties. Whilst we may not avoid the duty 
of interpreting for ourselves the Constitution of the 
United States, in view of the persuasive force that 
would result if an overwhelming line of state decisions 
held the asserted doctrine, we come to consider that 
subject. To examine in detail the many decisions of 
state courts of last resort, most of which are referred 
to in the margin, would expand this opinion to undue 
length. To avoid so doing, if possible, we propose 
to more particularly direct our attention to the cases 
in state courts which are specially relied on. In doing 
so we shall add cases in several of the states not 
particiilarly counted on in the argument. We shall 
do this for the purpose of evolving, if possible, from 
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the state cases thus to be referred to, some classification 
typical of all the state decisions, hence enabling all 
the cases to which we do not specially refer to be 
brought within the appropriate class to which they 
pertain, without the necessity of reviewing them in 
detail. We shall not confine ourselves to the particular 
state decisions relied on, but shall consider such de- 
cisions in the light of the general rule obtaining in 
the particular state. 

'^The cases specially relied on are Thompson vs. 
State, 28 Ala. 12; Harding vs. Alden, 9 Me. 140; 
Ditson vs. Ditson, 4 R. I., 87; Burlen vs. Shannon, 
115 Mass., 438, and Felt vs. Felt, 59 N. J. Eq., 606, 45 
Atl. Rep., 105, 49 Atl. Rep., 1071, to which we shall 
add for the purposes above stated cases on the same 
subject decided in New York, Ohio, Wisconsin, Indiana, 
and Missouri. 

^^New York. — It is not questioned that the courts 
of New York are vested by statute with authority 
to render decrees of divorce where the plaintiff is 
domiciled within the state, which shall be operative 
in that state, even although the defendant is a non- 
resident and is proceeded against by constructive 
service. 

^TBorden vs. Fitch, 15 Johns. (N. Y.), 121, and 
Bradshaw vs. Heath, 13 Wend. (N- Y.), 407, were 
decided, respectively, in the years 1818 and 1835. 
These caaes, as declared by the Court of Appeals of 
New York in People vs. Baker, 76 N. Y., 78, 82, 
upheld the principle that a court of another state 
could not dissolve the matrimonial relation of a citizen 
of New York, domiciled in New York, unless he was 
actually served with notice within the other state or 
voluntarily appeared in the cause. The doctrine that 
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an action of divorce in one inter partes was thus 
clearly reiterated by Andrews, J., in Jones vs. Jones, 
108 N. Y., 415, 424, 15 N. E. Rep., 707: 

'' 'The contract of marria^ cannot be annulled 
by judicial sanction any more than any other contract 
inter partes^ without jurisdiction of the person of the 
defendant. The marriage relation is not a res within 
the state of the party invoking the jurisdiction of a 
court to dissolve it, so as to authorize the court to 
bind the absent party, a citizen of another jurisdiction, 
by substituted service or actual notice of the proceeding 
given without the jurisdiction of the court where the 
proceeding is pending/ 

'That the principle referred to is still enforced by 
the New York court is shown by recent cases, viz., 
Lynde vs. Lynde, 162 N. Y,, 405, 56 N. E. Rep., 979; 
Winston vs. Winston, 165 N. Y., 553, 59 N. E. Rep., 
273, and the case at bar. And it is indubitable that 
under this doctrine the courts of New York have 
invariably refused, as they have done in the case at 
bar, to treat a divorce rendered in another state, under 
the circumstances stated, as entitled to be enforced 
in New York by virtue of the full faith and credit 
clause of the Constitution of the United States; and, 
indeed, have refused generally to give effect to such 
decrees even by state comity. 

^'Massachusetts. — ^Barber vs. Root, 10 Mass., 260; 
Hanover vs. Turner, 14 Mass., 227, and Harteau vs. 
Harteau, 14 Pick. (Mass.), 181, were decidecl, respec- 
tively, m 1813, 1817, and 1833. In 1835 the legislature 
of Massachusetts incorporated into the statutes of 
that state, following a section forbididng the recogni- 
tion of divorces obtained in another jurisdiction in 
fraud of the laws of Massachusetts, a provision reading 
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as follows: 'In all other cases, a divorce decreed 
in another state or country, according to the law of 
the place, by a court having jurisdiction of the cause 
and of both of the parties, shall be valid and effectual 
in this state.' And it may be observed that this 
section, when submitted to the legislature by the 
commissioners for revising the Massachusetts statutes, 
was accompanied by the following conmient (Rep. 
Gom'rs, Pt. II;, page 123): 'This is founded on the 
rule established by the comity of all civilized nations, 
and is proposed merely that no doubt should arise 
on a question so interesting and important as this 
may sometimes be.' 

"In Lyon vs. Lyon (1854), 2 Gray (Mass.), 367, 
the question was as to the validity in Massachusetts 
of a divorce decreed in Rhode Island in favor of one 
party to a marriage against the other who was domi- 
ciled in Massachusetts. The court refused to give 
extraterritorial effect to the Rhode Island decree. In 
the opinion by Chief Justice Shaw it was declared that 
the three cases which we have previously referred to 
sustained the doctrine, based upon general principles 
of law, that a decree of divorce rendered in another 
state without jurisdiction of both of the parties pos- 
sessed no extraterritorial force. 

"In Hood vs. Hood (1865), 11 AUen (Mass.), 196, 
the controversy was this: The parties were married 
in Massachusetts, and after a residence in that state 
moved together to Illinois. The wife left the domicile 
of the husband in Illinois and returned to Massachu- 
setts. Thereafter, in Illinois, the husband sued the 
wife for a divorce on the ground of her desertion, 
obtained a decree, and married again. The case 
decided in Massachusetts was a suit brought in that 
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state by the fonner wife against the fonner husband 
for divorce on the ground of adultery alleged to have 
been committed by him with the person whom he had 
married after the decree of divorce in Illinois had been 
rendered. The Illinois decree was pleaded at bar. 
The question whether the Illinois decree should be 
given extraterritorial effect in Massachusetts depended, 
under the rule annoimced in the previous cases, upon 
whether both the husband and wife were parties to 
the Illinois decree. For the purpose of the determina- 
tion of this jurisdictional question it was held that it was 
necessary to ascertain whether the wife was justified, 
by the fault of the husband, in leaving him in Illinois 
and going back to Massachusetts. It was decided 
that if she was justified in leaving the husband, her 
legal domicile was in Massachusetts, and she was not 
a party to the Illinois decree, and that if she was not 
justified in living separate from the husband, the 
ordinary rule being that the domicile of the husband 
was the domicile of the wife, she was domiciled in 
nUnois, and must be considered as subject to the 
jurisdiction of the Illinois court. Appl3ring this legal 
principle to the facts in the case before it, the court 
held that as there was no evidence showing that the 
wife had justifiable cause for leaving her husband, the 
legal presumption that the domicile of the husband 
was the domicile of the wife prevailed, and that the 
Illinois decree was entitled to extraterritorial effect in 
Massachusetts, and bound the wife, because rendered 
by a court having jurisdiction over both parties. 

"In Shaw vs. Shaw (1867), 98 Mass., 158, the 
facts were these: The parties were married in Massa^ 
chusetts, lived there, and left together for the purpose 
of settling in Colorado. On the journey, at Philadel- 
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phia, the wife was forced by the extreme cruelty of the 
husband to leave him. She returned to Massachusetts, 
while he went on to Colorado. Subsequently the wife 
sued in Massachusetts for a divorce from bed and board. 
The husband was brought in by substituted service 
and defaulted. The court, in the most explicit terms, 
recognized that a decree of divorce to have extra- 
territorial effect must be rendered with jurisdiction over 
both parties. It said (p. 169) : Tor the purposes of 
divorce the general rule of jurisprudence is that a 
divorce granted in the place of the domicile of both 
parties, and there valid, is good everjni^here.' The 
court came then to consider whether it could render 
a decree in Massachusetts in favor of the wife. This 
depended upon a statute of Massachusetts which 
authorized the granting of a divorce where the cause 
for divorce occurred while the parties had lived to- 
gether as husband and wife in Massachusetts, and 
where one of them lived in that state when the cause for 
divorce occurred. It was held that as at the time of 
the commission of the cruelty in Philadelphia charged 
against the husband, the domicile of the parties in 
Massachusetts had not been lost, and as by that cruelty 
the wife was justified in returning to Massachusetts, 
and the subsequent acquisition of a new domicile by 
the husband in Colorado did not make such domicile 
that of the wife, there was jurisdiction, and the divorce 
was granted. 

''Hood vs. Hood (1872), 110 Mass., 463, was an 
attempt again to assail the validity of the Illinois 
decree of divorce which had been adjudged valid in 
11 Allen (Mass.), 196, because it was found that both 
the husband and wife had been parties to the decree. 
The Massachusetts decree so holding was therefore 
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held to be res jvdicata as to all persons and to foreclose 
further inquiry into the validity of the Illinois decree 
of divorce. 

"In Burlen vs. Shannon (1874), 115 Mass., 438, the 
facts leading up to the controversy and those involved 
therein were as foUows: Shannon and his wife lived 
together in Massachusetts, where she left him. With- 
out stopping to refer to prior legal controversies which 
arose between Shannon and his wife and between 
Shannon and Mrs. Burlen, which are irrelevant to be 
considered, it suffices to say that Mrs. Burlen sued 
Shannon in 1850 to hold him liable for necessary 
supplies fiLmished to the wife. Shannon resisted 
on the ground that the wife had been living apart from 
him without his fault or consent, and this defense was 
maintained. 3 Gray (Mass.), 387. Shannon went to 
Indiana in 1855 and took up his domicile in that 
state, where, in 1856, he obtained a decree of divorce, 
upon constructive service. Subsequently, in Mas- 
sachusetts, Mrs. Burlen again sued Shannon for neces- 
saries furnished to the wife between Feb. 22, 1860, and 
Feb. 7, 1866. He pleaded the Indiana divorce, and the 
validity of the divorce was assailed by Mrs. Biu*len 
on the ground that the wife had not been a party to the 
divorce cause, and therefore the Indiana decree had 
not extraterritorial effect in Massachusetts. The court, 
in effect, after reiterating the previous rulings and refer- 
ring to the statute concerning the necessity for the 
presence of both parties within the jurisdiction where a 
decree for divorce of another state was sought to be 
given effect in Massachusetts, also reiterated the 
previous ruling that the wife might acquire a separate 
domicile from the husband if she lived separate from 
him for justifiable cause. The court was brought, 
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therefore, to consider whether Mr. and Mrs. Shannon 
were both parties to the Indiana decree on the ground 
that the domicile of the husband was the domicile of the 
wife. The solution of this question depended, as it had 
depended in Hood vs. Hood, 11 Allen (Mass.), 196, 
upon whether the wife was absent from the husband 
because of his fault. On this subject it was decided 
that the previous judgment in favor of Shannon and 
against Mrs. Burlen in the prior action between the 
parties had conclusively determined between them 
that Mrs. Shannon was absent from her husband 
without his fault or consent, and, therefore, under the 
legal presumption that the domicile of the husband 
was the domicile of the wife, both the husband 
and wife were parties to the Indiana decree and 
it was not subject to attack in Massachusetts. 
To cite, as has sometimes been done, the language 
of the opinion of the court referring to the pre- 
vious judgment in the earlier action between Mrs. 
Burlen and Shannon aa if that language referred 
to the Indiana decree of divorce, leading to the im- 
plication that that decree was held to be conclusive, 
even if only one of the parties was domiciled in the state 
where the decree was rendered, not only is a plain 
misconception, but is equivalent to asserting that the 
Massachusetts court had overruled its previous deci- 
sions and disregarded the spirit, if not the letter, of the 
state statute without the slightest intimation to that 
effect. 

"In Cummington vs. Belchertown, 149 Mass., 223; 
21 N. E. Rep., 435, the facts were these: The parties 
to a marriage, celebrated in Massachusetts, lived to- 
gether in that state until the wife was taken to a Massa- 
chusetts asylum for the insane, when the husband 
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abandoned her, acquired a domicile in New York, 
there brought suit on the ground of fraud for the 
annulment of the marriage, and obtained a decree. 
The wife was only constructively served with process, 
did not appear, and was not represented. The Massa- 
chusetts court held, upon the authority of the Black- 
inton case, 141 Mass., 432; 5 N. E. Rep., 830, to which 
we have already referred, that if the decree was to be 
recognized in Massachusetts, it could only be on grounds 
of comity. And in concluding its opinion the court 
said: 

*' TJpon the ground, then, that the decree of the 
New York court attempts to annul a marriage in Massa- 
chusetts between Massachusetts citizens, and thus affect 
the legal status of the woman, who has remained domi- 
ciled in Massachusetts and has never been within the 
jurisdiction of the New York court, and deprive her 
of the rights acquired by her marriage, and especially 
because it declares the marriage void for a reason on 
account of which by the Massachusetts law it cannot be 
avoided, we are of opinion that it- should not be en- 
forced here, and that no principle of interstate comity 
requires that we should give it effect.' 

"True it is the court reserved the question as to 
what effect might be given to a divorce if granted by a 
New York court imder circumstances such as existed 
in that case. But, as a suit for a declaration of nullity 
and one for divorce are both but modes for determining 
judicially the status of the parties, it must in reason 
follow if jurisdiction over both is a prerequisite in the 
one class, it is of necessity also essential in the other. 

''Maine.— In Harding vs. Alden (1832), 9 Me., 140, 
the facts were these: While living together in Maine 
a husband deserted his wife. He went to North Caro- 



154 CONFUCT OF LAWS. 

Una, where he pretented to marry, and fived there with 
another woman. In the meantime the wife whom he 
had deserted took up her residence in Rhode Island, 
where she sued for a divorce on the ground of the 
adultery committed by the husband in North Carolina. 
The husband, who was notified in North Carolina, did 
not appear in the Rhode Island divorce cause. A 
decree of divorce was granted and the wife then re* 
married. The first husband, during the coverture, 
owned and alienated real estate in Maine, and a statute 
of that state provided that where a divorce was decreed 
for adultery by the husband, dower might be assigned 
to the divorced wife in the same manner as if the hus- 
band were dead. The divorced wife brought an action 
of dower in a court in Maine. The Rhode Island de- 
cree was held to possess validity in Maine and the stat- 
ute relating to dower was decided not to be limited to 
divorces decreed within the state of Maine. Consider- 
ing the opinion in its entirety, it is plain that the 
Rhode Island divorce was given recognition from 
considerations of right and justice and upon the ground 
of state comity. Thus, the court called attention to 
the fact that adultery was a cause for divorce in both 
states and that divorces were granted in Maine against 
non-residents; and, it was observed, that 'there would 
be great inconvenience in holding' that divorces ought 
not to be recognized in other states when granted in the 
state where the injured party resided against one who 
had established his domicile in another state and there 
conmiitted adultery. 

'True it is in the course of the opinion reasoning 
was employed tending to show that the Rhode Island 
court might be considered to have had jurisdiction in 
the complete sense and it was intimated that the full 
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faith and credit clause might have application, but the 
operation of the Rhode Island decree in Maine was by 
the decree of the Maine court expressly limited to the 
dissolution of the marriage (p. 151). How far removed 
this was from giving to the Rhode Island decree the 
benefit of the full faith and credit clause will, we think, 
be made clear by what follows. 

'Harding vs. Alden was decided at the July term, 
1832. Less than two years afterward, on March 5, 
1834, Public Laws 1834, Ch. 116, p. 119, the statute 
of Maine regulating divorces was supplemented by 
various provisions, one such being the following: 'Sec. 
2. Be it further enacted. That in all cases where one 
party has been or shall be divorced from the bonds of 
matrimony, the comt granting the same may, upon 
application therefor, grant to the other party a like 
divorce, on such terms and conditions as the said court 
in the exercise of a sound discretion may judge reason- 
able.' This provision was carried into the Revised 
Statutes of 1840, Ch. 89, Sec. 2, and although repealed 
in 1850, in a general revision of the divorce laws, it was 
held that the legislature did not intend to deprive the 
courts of Maine of the power to entertain a suit for 
divorce brought by a person from whom the other 
party to a marriage had already been divorced, and that 
the courts of Maine still possessed power to exercise 
jurisdiction over such suits. Stilphen vs. Stilphen, 
58 Me., 508. In the cited case, although a husband 
had already obtained an absolute divorce, a like divorce 
was granted to the wife, and the court allowed to her 
certain articles of personal property and the simi of 
$500. In overruling exertions to the decree the ap- 
pellate court adopted the theory that the second decree 
in no wise impugned the first, and was important only 
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88 enabling ^the court to make such ancillary decrees 
concerning the property as justice and humanity may 
require^ (p. 517). In the course of the opinion the 
court said (p. 516) : 

'^ There is no class of cases in which the court is 
00 liable to be imposed upon, and a decision obtained 
contrary to the truth, as ex parte divorce suits. The 
notice is often imperfect, so that the confession of guilt 
implied in the default is deceptive. And it is well 
known that witnesses, testif 3dng in the presence of one 
of the parties and in the absence of the other, will so 
alter and magnify the faults of the absent, and suppress 
ever3rthing that makes against the party present, 
that it is impossible to tell where the truth and real 
merits of the controversy are. When both parties are 
present, each is sure to put the other in the wrong; 
and a fortiori is this true, when one of the parties is 
permitted to testify in the absence of the other, as is 
now the case in divorce suits. We repeat, therefore, 
that there is no class of cases in which the court is so 
liable to be imposed upon; and it seems to us of the 
utmost importance that the court should be possessed 
of the power in some form to revise their decisions in 
this class of cases; otherwise, the grossest injustice is 
liable to be done.' 

'^In the light of this decision it cannot be assumed 
that the courts of Maine would give a citizen of 
that state against whom a divorce had been ob- 
tained in a foreign jurisdiction, upon constructive 
service, a less degree of relief than they afford as to a 
decree rendered in Maine, both parties being present 
and bound by the decree. 

''Rhode Island.— DitaonYB.BitBon, (1866) 4 R. I., 
87, was a suit for divorce on the grounds of desertion^ 
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extreme cruelty^ and nonsupport, brought by a wife 
domiciled in Rhode Island against the husband, who 
had never resided in Rhode Island, and whose where- 
abouts was unknown. The question was whether the 
Rhode Island court ought to exercise jurisdiction. 
The opinion was mainly devoted to refuting the reason- 
ing employed by Chief Justice Shaw in his opinion in the 
case of Lyon vs. Lyon, 2 Gray (Mass.), 367, in which 
case, as we have previously shown, the Massachusetts 
court refused to give effect to a Rhode Island decree of 
divorce where both parties were not within the jurisdic- 
tion. The Rhode Island court (in the Ditson case), in 
effect declared that it would not exercise jurisdiction to 
grant a divorce if it considered that a decree rendered by 
it would not be entitled to extraterritorial effect because 
of a lack of actual jurisdiction over the defendant. The 
court, however, proceeded to reason that a suit for 
divorce was in effect a proceeding in rem, and that 
jurisdiction over one of the parties to a suit for the 
dissolution of the marriage tie drew to the court juris- 
diction of the other party, and thereby gave full and 
complete jurisdiction over the status of both parties, 
and upon that hypothesis decided that it would exercise 
jiuisdiction, and that its decree dissolving the marriage 
would be entitled to the benefit of the full faith and 
credit clause of the Constitution and have binding 
efficacy in every other state. 

''New Jersey. — ^Whilst the courts of New Jersey 
have exercised the power to grant a divorce from a non- 
resident defendant, upon constructive service, those 
courts have from th^ beginning applied to similar 
decrees of divorce granted in other states, when 
sought to be enforced in New Jersey against citizens of 
that state, a rule like the one prevailing in New York, 
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that iS| they decline to enforce Hiem even upon the 
principles of comity. Doughty vs. Doughty, 28 
N. J. Eq., 681, 686; Flower vs. Flower, 42 N. J. Eq., 
162; 7 Atl. Rep., 669. Recently, however, it has been 
decided, Felt vs. Felt, 69 N. J. Eq., 606, 46 Atl. Rep., 
106, 49 Atl. Rep., 1071, that where a decree of divorce 
was rendered in another state, and the complainant 
alone was subject to the jurisdiction of the court, 
but it was shown that the defendant had been person- 
ally served outside of the jurisdiction with notice of the 
pendency of the divorce proceeding and was«afforded 
reasonable opportunity to make defense and did not 
avail of the opportunity, effect would be given 
to such decree in New Jersey, upon principles 
of comity, provided that the ground upon which the 
decree rested was one which the public policy of New 
Jersey recognized as a sufficient cause for divorce. In 
Wallace vs. Wallace, 62 N. J. Eq., 609; 60 Atl. Rep., 
788, the subject is quite fully reviewed. 

'Vhio.— In Cooper vs. Cooper (1836), 7 Ohio (pt. ii), 
238, without citation of authority, a divorce granted in 
Indiana, from a resident of Ohio, upon constructive 
service, was held to bar an application for divorce and 
alimony in Ohio. In Mansfield vs. Mclntyre (1840), 
10 Ohio, 27, despite a divorce obtained in Kentucky, 
by a husband, upon constructive service, the divorced 
wife was regarded in Ohio as the widow of her former 
husband after his decease, and as such widow entitled 
to dower. 

'In Cox vs. Cox, 19 Ohio St., 602, decided at the 
December term, 1869, the fcCcte were these: The 
husband deserted the wife in Ohio, went to Indiana 
and there obtained a divorce, upon constructive service. 
The wife remained in Ohio, and three years after the 
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granting of the Indiana divorce to the husband she 
sued him for divorce and for alimony, alleging abandon- 
ment and gross neglect of duty. The trial court granted 
a divorce and alimony. The husband appealed, but as 
such an appeal, under the statutes of Ohio, did not affect 
the decree as to the divorce, the District Court consid- 
ered only the question of alimony and rendered a new 
decree for alimony against the defendant. The case 
was then taken to the Supreme Court of the state. 
In that court attention was called to the fact that under 
the statutes of Ohio and the decisions of its courts 
jurisdiction might be exercised over nonresidents in 
divorce cases, and reference was made to various 
authorities as tending to show that public policy 
required the recognition of the validity of such decrees 
in other states as to the dissolution of the marriage. 
After stating the facts, and observing that the wife was 
entitled under the laws of Ohio to either divorce or 
alimony, or both, at her election, and alluding to the 
Indiana decree, the court said (page 512) : 

'^ 'The question, therefore, is whether the ex parte 
decree can be made available, not merely to effect a 
dissolution of the marriage, but to defeat the right of 
the petitioner to the alimony which the statute, upon 
the facts as they exist in regard to the husband's 
desertion, intended to provide for her. 

'^ ^e think the decree ought not to have such 
effect. 

'^ In arriving at this conclusion we make no dis- 
tinction between a decree rendered, under the cir- 
cumstances of this ease, in a foreign, and one rendered 
in a domestic forum. 

** In either case, to give to a decree thus obtained 
the effect claimed for it, would be to allow it to work 
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a fraud upon the pecuniary rights of the wife. Such 
a result, in our opinion, is rendered necessary by no 
principle of comity or public policy — ^the only grounds 
upon which ex parte decrees of divorce are authorized 
and supported. 

'' 'It is notessential to the allowance of alimony that 
the marriage relation should subsist up to the time it is 
allowed. On appeal, alimony may be decreed by the 
District Cbiut, notwithstandkig the subsisting divorce 
pronounced by the Cburt of Cbmmon Pleas. It is 
true that the statute speaks of the allowance as being 
made to the wife. But the term ''wife'' may be re- 
garded as used to designate the person, and not the 
actual existing relation; or the petitioner may still be 
regarded as holding the relation of wife for the purpose 
of enforcing her claim to alimony.' 

"The following cases were cited by the court as 
sustaining the right of the wife to maintain an inde- 
pendent proceeding for alimony, even after the husband 
had obtained a divorce. Richardson vs. Wilson, 
8 Yei^g. (Tenn.), 67; Crane vs. Meginnis, 1 Gill & J. 
(Md.), 463; and Shotwell vs. Shotwell, Smed. & M. Ch. 
(Miss.), 51. 

"In Doerr vs. Forsythe, (1893) 50 Ohio St., 726; 35 
N. E. Rep., 1055; an Indiana divorce granted to a 
husband, upon constructive service, was held not to 
bar the right of the wife to dower in lands in Ohio 
owned during coverture by the husband. 

"Alabama.— In Thompson vs. State (1856), 28 Ala., 
12, the facts were these : Thompson deserted his family 
in Mississippi, went to Arkansas and there obtained 
a divorce upon constructive service. The wife returned 
to her father's home in Alabama, and after the divorce 
the husband also went to Alabama, where he again 



SITUS OF STATUS. 161 

married. He was prosecuted for and convicted of 
bigamy. The conviction was set aside, however, upon 
the ground that the guilt or innocence of the accused 
depended upon the question as to whether he had a 
bona fide domicile in Arkansas during the pendency 
of the proceedings for divorce. Harding vs. Alden, 
9 Me., 140, was cited as authority. 

'In a subsequent case, however. Turner vs. Turner 
(1870), 44 Ala., 437, the supreme court of Alabama 
strictly limited, as against a citizen of Alabama, the 
effect of a divorce rendered in another state upon con- 
structive service. The parties were married in Ala- 
bama, where the husband deserted the wife, and located 
in Indiana, where he obtained a divorce upon con- 
structive service. The wife remained in Alabama, 
and after the granting of the divorce to the husband 
she sued him in Alabama for a divorce and alimony. 
The husband pleaded the Indiana decree in bar. The 
trial court, however, held that the wife was entitled 
to maintain her suit, and entered a decree for divorce 
and alimony. In affirming the decree the Supreme 
Court of Alabama, upon the authority of Thompson 
vs. State, supray said that the decree of divorce ob- 
tained by the husband in Indiana might protect him 
against prosecution for bigamy should be marry 
again in Alabama. Referring to that decree it further 
said (page 450): 

^' 'But without stopping to inquire whether it was 
obtained by him by fraud, and therefore is vicious 
on that account or not, it certainly cannot affect the 
rights of the complainant, except her right in the hus- 
band as husband. If it is valid, it unmarries him and 
sets him free from his marital vows to her. He is no 
longer the complainant's husband. But it does not 

Vol. XII.— 11. 
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settle her right to alimony; it does not settle her right 
to dower in his lands, and her statutory right to dis- 
tribution of his property in this state, in the event she 
should survive him, nor any other interest of a pecuni- 
ary character she may have against him. ♦ ♦ ♦ 
It is the duty of the state to protect its own citizens, 
within its own borders. This is the natural compensa- 
tion for allegiance. This high duty extends to all the 
pecuniary rights of the citizens, as well as to the rights 
of security of person. * * * No obligation of 
comity is paramount to this duty. Without a constant 
and effective exertion of it, citizenship would become 
a farce. * * * The wife is as much the citizen of 
the state as the husband, and is entitled to the protec- 
tion of its laws to the same extent, so long as she remains 
within its jurisdiction. It would be a scandal to justice 
to imperil her and sacrifice her most important and 
cherished rights upon a mere technicality — a techni- 
cality that often contradicts the truth. When her 
protection requires it, it would be cruelly unjust for the 
state of her actual residence and domicile to repudiate 
its own right of jurisdiction to give her aid. I there- 
fore think that the better opinion is, that she has the 
right to file her bill here, and to all the relief that the 
court could give her, notwithstanding her husband 
might not be domiciled in this state at the commence- 
ment and during the whole pendency of her litigation 
with him. * ♦ * 

'^ 'Then, if the state courts have competent juris- 
diction in such a case, as undoubtedly they have, they 
may go on and exercise that jurisdiction in the manner 
and to the extent prescribed by their own laws. 

** ^nder the laws of this state, by the contract 
and consummation of a marriage, the wife, if she has no 
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separate estate, becomes entitled to dower in the hus- 
band's lands, and a certain distributive interest in his 
personal estate, if she siurives him, and to temporary 
and permanent alimony out of his estate upon a sepa- 
ration by divorce in her favor. These are rights that 
she cannot legally be deprived of without her consent or 
her fault. * * * If this were not so, then these 
important statutory provisions in favor of the wife 
would be repealed or rendered null by a foreign divorce, 
of which she had no notice and no knowledge, during 
its whole progress through the forms of a foreign court. 
To sue in her own domicile is necessary for the protect 
tion of the wife. It, therefore, overrides the technical 
rule that the husband's domicile is also the domicile 
of the wife. ♦ * * Here the testimony showB that 
the wife has no separate estate. The witnesses for the 
defendants say when she was married she 'Ibrought 
nothing with her.'' It also appears that during her 
connection with the defendant Matthew Turner, as his 
wife, she was a chaste, industrious, economical, faithful, 
useful, and obedient wife; and that the husband's 
property is very considerable, worth possibly not less 
than one hundred thousand dollars. It is also shown 
that his three children by a former marriage are already 
sufficiently provided for. 

'' ^nder such a state of facts the sum of thirty 
thousand dollars was not an unreasonable sum for 
permanent alimony, to be allowed to the wife, nor the 
sum of eight hundred dollars too large for temporary 
alimony. * * ♦ ' 

''Indiana.— In Tolen vs. Tolen, (1831) 2 Blackf. 
(Ind.), 407, the facts were these: A wife, on being 
deserted in Kentucky, removed to and became domi- 
ciled in Indiana, and after a residence there of five 
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years sued for a divorce from the nonresident husband. 
In an opinion of great length the court considered 
the question of its power to grant a divorce which 
would be valid in Indiana, and decided it had such 
power, but expressly reserved passing on the question 
whether the decree would have extraterritorial force. 

"In Hood vs. State (1877), 66 Ind., 263, 271, it 
was declared that as an ex parte divorce in favor of 
one domiciled within the jiuisdiction of a state, and 
against a nonresident, although founded upon construc- 
tive service, was valid as to the plaintiff, ^public 
policy demands that it should be held valid as to both 
parties.' 

"In Hilbish vs. Hattle (1896), 145 Ind., 69, 44 N. E. 
Rep., 20, certain sections of the Indiana Revised 
Statutes, wherein it was provided that the divorce of 
one party to a marriage should dissolve the contract 
as to both, and that a divorce decreed in another state 
by a court having jiuisdiction of the cause should have 
full effect in Indiana, were held to be applicable to a 
decree of divorce granted in another state, in favor of 
a husband, upon constructive service, and the same 
effect was given to the decree, as to the rights of the 
wife in the property of the husband in Indiana, as if 
the divorce had been rendered in Indiana. 

^^Misaouri. — In Gould vs. Crow, 67 Mo., 200, a 
decree of divorce regularly obtained by a husband 
in Indiana, on an order of publication, without personal 
service, was held to operate as a divorce in favor of 
the husband in Missouri, so as to prevent the wife from 
claiming her dower in lands in liGssouri owned by the 
husband. Harding vs. Alden, 9 Me., 140, was relied 
upon as authority. A statute of Missouri, barring 
the claim of a wife for dower after divorce granted by 
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reason of her fault, was held to apply to all divorces, 
whether obtained in Missouri or in other states, and 
whether obtained on personal service or by order of 
publication. The doctrine of Gould vs. Crow was 
reaffirmed and applied in Anthony vs. Rice, 110 Mo., 
223, 19 S. W. Itep., 423. 

''Wisconsin.— In Shafer vs. Bushnell (1869), 24 
Wis., 372, an ex parte divorce granted a wife in Minne- 
sota upon constructive service of the defendant, a 
citizen of Minnesota, was held upon the grounds of 
comity to be conclusive in Wisconsin in respect to 
the status or domestic and social condition of the wife. 
The decree was held to bar an action for criminal inter- 
course against the person whom the complainant in 
the divorce suit married alter the granting of the 
divorce. 

"In Cook vs. Cook (1882), 56 Wis., 195, 14 N. W. 
Rep., 33, 443, however, in an elaborate opinion, an 
ex parte divorce obtained in Michigan upon constructive 
service merely, by a husband who had deserted his 
wife, in Wisconsin, was held not to affect the status 
of the wife in Wisconsin nor to bar her from suing in 
Wisconsin for divorce, alimony, allowance, and a 
division of the property of such husband situated 
within T^consin. 

"Deducing the law of the several states from the 
rulings of their courts of last resort which we have 
just reviewed and ignoring mere minor differences, the 
law of such states is embraced within one or the other 
of the following headings: 

"(a) States where the power to decree a divorce 
is recognized, based upon the mere domicile of the 
plaintiff, although the decree when rendered will be 
but operative within the borders of the state, wholly 
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irrespective of any force which may be given such 
decree in other states. Under this heading all of the 
states are embraced, with the possible exception of 
Rhode Island. 

^\b) States which decline, even upon principles 
of comity, to recognize and enforce as to their own 
citizens, within their own borders, decrees of divorce 
rendered in other states, when the court rendering 
the same had jurisdiction over only one of the parties. 
Under this heading is embraced Massachusetts, New 
Jersey (with the qualification made by the decision in 
69 N. J. Eq., 606), and New York. 

''(c) States which, whilst giving some effect to 
decrees of divorce rendered against its citizens in 
other states, where the court had jiuisdiction of the 
plaintiff alone, either place the effect given to such 
decrees upon the principle of state comity alone, or 
make such limitations upon the effect given to such 
decree as indubitably establishes that the recognition 
given is a result merely of state comity. As the 
greater includes the less, this dass of course embraces 
the cases under the previous heading. It also includes 
the states of Alabama, Maine, Ohio, and Wisconsin. 

*\d) Cases which, although not actually so decid- 
ing, yet lend themselves to the view that ex parte 
decrees of divorce rendered in other states would 
receive recognition by virtue of the due faith and 
credit clause. And this dass embraces Missouri and 
Rhode Island. 

^'Coming to consider, for the purpose of classifica- 
tion, the decided cases in other states than those pre- 
viously reviewed, which have been called to our 
attention, the law of such states may be said to come 
under one or the other of the foregoing headings, as 
ioUows: 
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^'Proposition (a) embraces the law of all the states, 
ainoe in the decision of no state is there an intimation 
expressing the exception fomid in the Rhode Island 
case which caused us to exclude that state from this 
classification. 

'IJnder proposition (b) comes the law of the states 
of Pennsylvania, Vermont, and South Carolina. A 
line of decisions of the state of North Carolina would 
also cause us to embrace the law of that state within 
this classification, but for a doubt engendered in our 
minds as to the effect of the law of North Carolina on 
the subject, resulting from suggestions made by the 
North Carolina court in the opinion in the Bidwell 
case, 139 N. Car., 402, 52 S. E. Rep., 55. 

''Proposition (c) embraces the law of Kansas, Loui- 
siana, Maryland, Michigan, Minnesota, Nebraska, and 
New Hampshire. And it is pertinent here to remark 
that in Michigan, 3 Comp. Laws Mich. (1897), par. 
8621, C. 232, Sec. 6, the obtaining of a divorce m 
another state from a citizen of Michigan is made cause 
for the granting of a divorce in Michigan to its citizens. 
A like provision is also in the statutes of Florida. 
Rev. Stat. Florida (1902), Sec. 1480. 

'^nder proposition (d) we embrace the remaining 
states, although as to several the classification may 
admit of doubt, viz., California, Illinois, Iowa, Ken- 
tucky, and Tennessee. 

'It indubitably, therefore, follows from the special 
review we have made of cases in certain states, and the 
classification just made of the remaining state cases 
which were called to our attention, that the contention 
is without foundation, that such cases establish by 
an overwhelming preponderance that, by the law of 
the several states, decrees of divorce obtained in a 
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state with jurisdiction alone of the plaintiff are, in 
virtue of the full faith and credit clause of the Consti- 
tutiou; entitled to be enforced in another state as 
against citizens of such state. Indeed, the analysis 
and classification which we have made serves con- 
clusively to demonstrate that the limited recognition 
which is given in most of the states to such ex parte 
decrees of divorce rendered in other states is wholly 
inconsistent with the theory that such limited recogni- 
tion is based upon the operation of the full faith and 
credit clause of the Constitution of the United States, 
and on the contrary is consistent only with the con- 
ception that such limited recognition as is given is 
based upon state comity. No clearer demonstration 
can be made of the accuracy of this statement than 
the obAdous consequence that if the full faith and credit 
clause were now to be held applicable to the enforce- 
ment in the states generally of decrees of divorce of 
the character of the one here involved it would follow 
that the law of nearly all of the states would be over- 
thrown, and thus it would come to pass that the 
decisions which were relied upon as establishing that 
the due faith and credit clause applies to such decrees 
would be overruled by the adoption of the proposition 
which it is insisted those decisions maintain. The 
only escape from this conclusion would be to say that 
the law of the states as shown by the decisions in 
question would remain unaffected by the ruling of 
the full faith and credit clause because not repugnant 
to that clause. This would be, however, but to assert 
that the full faith and credit clause required not that 
full faith and credit be given in one state to the decrees 
of another state, but that only a limited and restricted 
enforcement of a decree of one state in another would 
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fulfil the requirements of that provision of the Consti- 
tution. To so decide would be to destroy the true 
import of the full faith and credit clause as pointed 
out in the outset of this opinion. Thus, in its ultimate 
aspect the proposition relied upon reduces itself to 
this, either that the settled law of most of the states 
of the Union as to divorce decrees rendered in one 
state, where the court rendering the decree had juris- 
diction only of the plaintifiF, must be held to be invalid, 
or that an important provision of the Constitution of 
the United States must be shorn of its rightful meaning. 
''A^thout questioning the power of the state of 
Connecticut to enforce within its own borders the 
decree of divorce which is here in issue, and without 
intimating a doubt as to the power of the state of 
New York to give to a decree of that character rendered 
in Connecticut, within the borders of the state of 
New York and as to its own citizens, such efficacy as 
it may be entitled to in view of the public policy of 
that state, we hold that the decree of the court of 
Connecticut rendered under the circumstances stated 
was not entitled to obligatory enforcements in the state 
of New York by virtue of the full faith and credit 
clause. It therefore follows that the court below did 
not Adolate the full faith and credit clause of the 
Constitution in refusing to admit the Connecticut 
decree in evidence; and its judgment is, therefore, 
affirmed." 

Section 26. Status of Legitimacy. 

If the question of legitimacy depends upon the 
question whether or not there was a valid marriage 
between the parents of the party whose legitimacy is in 
question this will be determined by the laws of the 
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place where the marriage is alleged to have taken place. 
If the question of legitimacy depends upon 
whether or not an illegitimate child was legitimized 
by the after marriage of his parents, the governing 
law will be that of the domicile of the father at the 
time such marriage is contracted. 

Section 27. 9tatitb of Adoption. 

Adoption was not recognized by the common law 
and exists only in virtue of positive statutory pro- 
visions. The result is that all questions relative to 
the legality of the adoption, and the respective rights 
and liabilities of the parties interested must be gov- 
erned by the law of the state or country where the 
adoption took place. An exception to this general 
rule is that the right of an adopted child to inherit 
land must be determined by the law of the place where 
the land is situated. 

Section 28. Status of FrntJCiAiuEB. 

The status of fiduciaries has to be considered 
from two standpoints, from that of the relations 
between the fiduciary and the beneficiary and from 
that of the relations between the fiduciary and third 
persons. This dual nature of the fiduciary status is 
thus discussed by Minor:* 

"It must be carefully observed that every fidu- 
ciary occupies two relations; one towards the beneficial 
owner of the trust estate, and quite a different one 
toward third persons interested in the administration 
of the trust fund — ^for example, creditors. 

"Thus an executor, administrator, guardian, or 
trustee is appointed not only for the benefit of his 

• Minor on Oonitct of Laws, Seo. 102. 
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legatee; distributeei ward or cestui que trust, but also 
in order to manage and control the property com- 
mitted to him, to collect and pay debts, to prosecute 
and defend suits, to sell and invest property, etc. 
Third persons, as well as the beneficiaries, may be 
interested in the trust. And these citizens of other 
states than that wherein the fiduciary and benefi- 
ciaries reside.'' 

'^pon these principles it is now universally 
admitted that, in the absence of statute, in any case 
in which third persons are interested, the status of the 
foreign fiduciary is only local and temporary. He 
must in general be reappointed and must qualify in 
every State wherein he desires to administer the 
property or rights of action conmoitted to his charge. 
Third persons are entitled to and may -demand all the 
security and protection afforded by the laws of the 
State where the property is situated. The general 
rule in these cases is that the law of the forum and 
situs of the property will regulate the appointment, 
qualification, rights, title, and liabilities of the fidu- 
ciary so far as concerns the relations between them 
and third persons.''^ 

^^ut so far as the relations between the fiduciary 
and the beneficiaries of the trust are concerned (third 
persons not being interested), even when the question 
arises in third States, the law of the domicile of the 
owner or beneficiary (the legal situs of the owner's 
person and personal property) will control, both in 
respect to personal rights,' and rights relating to 
the personal property." • *® 

' Vaughn vb. Northrop, 15 Pet., 1; 412; 77 Am. Dec., 534. 

l&ckey vs. Coze, 18 How., * Lamar vs. Mioou, 112 U. S., 452. 

100, 104. ^ Minor on Conflict of Laws, Sec. 

* Townaend vs. Kendall, 4 Minn., 102. 
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Executors and administrators appelated by the 
courts of one State have ordinarily no power to sue 
in the courts of another State, without being specially 
appointed in such State. 



Chapter V. 
SITUS OF PERSONAL PROPERTY. 

Section 29. In General. 

In general situs of personal property is that of, 
the legal situs or domicile of its owner. 

Section 30. Situs of Debts. 

The situs of debts must be considered from a 
double standpoint. In every debt there is the obli- 
gation on the i)art of the debtor, and the right on 
the part of the creditor. Voluntary transactions 
affecting the right of the creditor will be governed 
by the law of the situs of the transaction, involuntary 
transactions affecting the right of the creditor by 
the law of the legal situs of the creditor, and matters 
affecting the liability of the debtor (in general) by 
the law of the domicile of the debtor. 

Section 31. Situs of Debts for the Purpose of 
Attachment and Garnishment. 

At least six different theories^ have been advanced 
by different courts as to the situs of a debt for thei 
purpose of attachment or garnishment. The most 
accurate theory seems to be the one that holds the 
situs of a debt to be wherever service can be obtained 
on the debtor. 

Section 32. SiruB of Debts for the Purpose of 

Taxation. 
No branch of the law is in more hopeless confusion 
than that relative to the taxation of personal property, 

1 See Minor od Gcmflict of Laws, Sec. 125. 

173 



174 ooNFUCT or laws. 

including the various species of debts. While the 
great mass of personal property of all kinds, including 
bonds, mortgage, notes and other forms of indebted- 
ness, escape taxation altogether, still, in general, a 
debt may be taxed both at the domicile of the debtor 
and of the creditors. 

SficnoN 33. Transfers of Personal Propbrtt bt 
Succession or by Will. 

The transfer of personal property either by suc- 
cession or by will is regulated by the law of the domicile 
of the deceased at the time of his death. Thus a 
will may be rendered invalid, so far as it relates to 
personal property, by the testator removing from one 
state into another, requiring different formalities as to 
the making of wills. Succession and wills relative 
to real property are determined by the law of the 
state in which such land is situated. 



Chapter VI. 
SITUS OF CONTRACTS. 

Section 34. In General. 

There is not neoesBarily a single situs for a con- 
tract; each of the different elements of the contract 
may have a situs of its own. There is the locus ceU- 
braiionis, or the place where the contract was entered 
into; the locua solutionis or the place where the con- 
tract is to be performed; and the locus considerationis, 
or the place where the consideration is to be given 
or paid. The law which is to govern the interpretation 
of the contract, and the law which is to govern the 
remedy must also be considered separately. 

Tlie general subject of the situs of a contract was 
discussed by the Supreme Court of the United States 
in the case of Liverpool Steam Co. vs. Phenix Ins. Co./ 
the decision in which case was in part as follows: 

'It was argued in this court, as it had been below, 
that as the contract was to be chiefly performed on 
board of a British vessel and to be finally completed in 
Great Britain, and the damage occurred in Great 
Britain, the case should be determined by the British 
law, and that by that law the clause exempting the 
appellant from liability for losses occasioned by the 
negligence of its servants was valid. 

'The Circuit Court declined to yield to this argu- 
ment, upon two grounds: 1st. That as the answer 
expressly admitted the jurisdiction of the Circuit 
Court asserted in the libel, and the law of Great Britain 
had not been set up in the answer nor proved as a fact, 

» 129 TJ. 8 , 3«7. 
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the case must be decided according to the law of the 
Federal courts, as a question of general commercial 
law. 2d. That there was nothing in the contracts of 
afifreightment to indicate a contracting in view of any 
other law than the recognized law of such forum in the 
United States as should have cognizance of suits on the 
contracts. 22 Blatchford, 397. ^ 

''The law of Great Britain, since the Declaration 
of Independence, is the law of a foreign country, and, 
like any other foreign law, is matter of fact, which the 
courts of this country cannot be presumed to be ac- 
quainted with, or to have judicial knowledge of, unless 
it is pleaded and proved. 

''The rule that the courts of one country cannot 
take cognizance of the law of another without plea and 
proof has been constantly maintained, at law and in 
equity, in England and America. Church vs. Hub- 
bart, 2 Cranch, 187, 236; Ennis vs. Smith, 14 How., 
400, 426, 427; Dainese vs. Hale, 91 U. S., 13, 20, 21; 
Pierce vs. Indseth, 106 U. S., 646; Ex parte Cridland, 
3 Ves. & B., 94, 99; Lloyd vs. Guibert, L. R. 1, Q. B. 
115, 129; S. C, 6 B. & S., 100, 142. In the case last 
cited, Mr. Justice Willes, delivering judgment in the 
Exchequer Chamber, said: 'In order to preclude all 
misapprehension, it may be well to add, that a party 
who relies upon a right or an exemption by foreign law 
is bound to bring such law properly before the court, 
and to establish it in proof. Otherwise the court, not 
being entitled to notice such law without judicial 
proof, must proceed according to the law of England.' 

"The decision in Lamar vs. Micou, 112 U. S., 452, 
and 114 U. S., 218, did not in the least qualify this 
rule, but only applied the settled doctrine that the 
Circuit Courts of the United States, and this court on 
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appeal from their decisions, take judicial notice of the 
laws of the several states of the Union as domestic 
laws; and it has since been adjudged, in accordance 
with the general rule as to foreign law, that this court, 
upon writ of error to the highest court of a State, does 
not take judicial notice of the law of another State, 
not proved in that court and made part of the record 
sent up, unless by the local law that court takes 
judicial notice of it. Hanley vs. Donohue, 116 U. S., 
1; Renaud vs. Abbott, 116 U. S., 277, 285. 

''The rule is as well established in courts of ad- 
miralty as in courts of conmion law or courts of equity. 
Chief Justice Marshall, delivering judgment in the 
earliest admiralty appeal in which he took part, said: 
That the laws of a foreign nation, designed only for 
the direction of its own affairs, are not to be noticed 
by the courts of other countries, unless proved as facts, 
and that this court, with respect to facts, is limited 
to the statement made in the court below, cannot be 
questioned.' Talbot vs. Seeman, 1 Cranch., 1, 38. 
And in a recent case in admiralty, Mr. Justice Bradley 
said: 'If a collision should occur in British waters, 
at least between British ships, and the injured party 
should seek relief in our courts, we would administer 
justice according to the British law, so far as the rights 
and liabilities of the parties were concerned, provided 
it were shown what that law was. If not shown, we 
would apply our own law to the case. In^^the French 
or Dutch tribimals they would do the same.' The 
Scotland, 105 U. S., 24, 29. 

"So Sir William Scott, in the High Court of Ad- 
miralty, said: IJpon all principles of common juris- 
prudence, foreign law is alwa3n3 to be proved as a fact.' 
The Louis, 2 Dodson, 210, 241. To the same effect 
Vol XII.— la 
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are the^ judgments of the Judicial Committee of the 
Privy Council in The Prince George, 4 Moore P. C, 21, 
and The Peerless, 13 Moore P. C, 484. And in a more 
recent case, cited by the appellant. Sir Robert Philli- 
more said: 'I have no doubt whatever that those 
who rely upon the difference between the foreign law 
and the law of the forum in which the case is brought 
are bound to establish that difference by competent 
evidence.' The Duero, L. R., 2 Ad. & Ec, 393, 397. 

"It was, therefore, rightly held by the Circuit 
Court, upon the pleadings and proofs upon which the 
case had been argued, that the question whether the 
British law differed from our own was not open. 

"But it appears by the supplemental record, 
certified to this court in obedience to a writ of certiorari^ 
that after the Circuit Court had delivered its opinion 
and filed its findings of fact and conclusions of law, 
and before the entry of a final decree, the appellant 
moved for leave to amend the answer by averring the 
existence of the British law and its applicability to 
this case, and to prove that law; and that the motion 
was denied by the Circuit Court, because the proposed 
allegation did not set up any fact imknown to the 
appellant at the time of filing the original answer, 
and could not be allowed under the rules of that court. 
22 Blatchford, 402,404. 

"On such a question we should be slow to overrule 
a decision of the Circuit Court. But we are not pre- 
pared to say that if, upon full consideration, justice 
should appear to require it, we might not do so, and 
order the case to be remanded to that court with 
directions to allow the answer to be amended and 
proof of the foreign law to be introduced. The 
AdeUne, 9 Cranch, 244, 248; The Marianna Flora, 
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11 Wheat. 1, 38; The Charles Morgan, 115 IT. S. 69; 
Merchants' Ins. Co. vs. Allen, 121 U. S. 67; The 
Gazelle, 128 U. S. 474. And the question of the. 
efifect which the law of Great Britain, if duly alleged 
and proved, should have upon this case has been 
fuUy and ably argued. 

'TJnder these circumstances, we prefer not to 
rest our judgment upon technical grounds of pleading 
or evidence, but, taking the same coiLrse as in Mer- 
chants Ins. Co. vs. Allen, just cited, proceed to con- 
sider the question of the effect of the proof offered, if 
admitted. 

'It appears by the cases cited in behalf of the 
appellant, and is hardly denied by the appellee, that 
under the existing law of Great Britain, as declared 
by the latest decisions of her courts, common carriers, 
by land or sea, except so far as they are controlled 
by the provisions of the Railway and Canal Traffic 
Act of 1874, are permitted to exempt themselves 
by express contract from responsibility for losses 
occasioned by negligence of their servants. The 
Ducro, L. R. 2 Ad. & Ec, 393; Taubman vs. Padfio 
Co., 26 Law Times (N. S.), 704; Steel vs. State line 
Steamship Co., 3 App. Cas., 72; Manchester &c. 
Railway vs. Brown, 8 App. Cas., 703. It may there- 
fore be assumed that the stipulation now in question, 
though invalid by our law, would be valid according 
to the law of Great Britain. 

''The general rule as to what law should prevail, 
in case of a conflict of laws concerning a private con- 
tract, was concisely and exactly stated before the 
Declaration of Independence by Lord Mansfield (as 
reported by Sir William Blackstone, who had been 
of counsel in the case) as follows: 'The general rule, 
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established ex comitate et jure gentium^ is that the 
place where the contract is made, and not where the 
action is brought, is to be considered in expounding 
and enforcing the contract. But this rule admits 
of an exception, when the parties (at the time of 
making the contract) had a view to a different king- 
dom/ Robmson vs. Bland, 1 W. BL, 234, 256, 258; 
S. C. 2 Bur., 1077, 1078. 

'The recent decisions by eminent English judges, 
dted at the bar, so clearly affirm and so strikingly 
illustrate the rule, as applied to cases more or less 
resembling the case before us, that a full statement 
of them will not be inappropriate. 

*ln Peninsular & Oriental Co. vs. Shand, 3 Moore 
P. C. (N. S.), 272, 290, Lord Justice Turner, delivering 
judgment in the Privy Council, reversing a decision 
of the Supreme Court of Mauritius, said, 'The general 
rule is, that the law of the country where a contract 
is made governs as to the nature, the obligation and the 
interpretation of it. The parties to a contract are 
either the subjects of the power there ruling, or as 
temporary residents owe it a temporary allegiance; in 
either case equally, they must be understood to submit 
to the law there prevailing, and to agree to its action 
upon their contract. It is, of course, immaterial 
that such agreement is not expressed in terms; it is 
equally an aigeement in fact, presumed de jure, and a 
foreign court interpreting or enforcing it on any 
contrary rule defeats the intention of the parties, as* 
well as neglects to observe the recognized comity of 
nations.' 

'It was accordingly held, that the law of England, 
and not the French law in force at Mauritius, governed 
the validity and construction of a contract made in an 
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English port between an English company and an 
English subject to carry him hence by way of Alex- 
andria and Suez to Mauritius, and containing a stipu- 
lation that the company should not be liable for loss 
of passengers' baggage, which the court in Mauritius 
had held to be invalid by the French law. 3 Moore 
P. C. (N. S.), 278. 

''Lord Justice Turner observed, that it was a satis- 
faction to find that the Court of Cassation in France 
had pronounced a judgment to the same efifect, under 
precisely similar circumstances, in the case of a French 
officer taking passage at Hong Kong, an English posses- 
sion, for Marseilles in France, imder a like contract, 
on a ship of the same company, which was wrecked 
in the Bed Sea, owing to the negligence of her master 
and crew. Julien vs. Peninsular & Oriental Co., 
imperfectly stated in 3 Moore P. C. (N. S.), 282, note, 
and fully reported in 75 Journal du Palais (1864), 225. 

'The case of Uoyd vs. Guibert, 6 B. & S. 100; 
S. C. L. R., 1; Q. B., 115; decided in the Queen's 
Bench before, and in the Exchequer Chamber after, 
the decision in the Privy Coimcil just referred to, pre- 
sented this peculiar state of facts: A French ship 
owned by Frenchmen was chartered by the master, in 
pursuance of his general authority as such, in a Danish 
West India island, to a British subject, who knew 
her to be French, for a voyage from St. Marc in Hayti 
to Havre, London or Liverpool, at the charterer's 
option, and he shipped a cargo from St. Marc to Liver- 
pool. On the voyage, the ship sustained damage from 
a storm which compelled her to put into a Portuguese 
port. There the master lawfully borrowed money on 
bottomry, and repaired the ship, and she carried her 
cargo safe to Liverpool. The bondholder proceeded 
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in an English Court of Admiralty against the slup, 
freight and cargo, which being insnf&cient to satisfy 
the bond, he brought an action at law to recover 
the deficiency against the owners of the ship ; and they 
abandoned the ship and freight in such a manner as by 
the French law absolved them from liability. It was 
held, that the French law governed the case, and there- 
fore the plainti£f could not recover. 

'It thus appears that in that case the question 
of the intent of the parties was complicated with that of 
the lawful authority of the master; and the decision 
in the Queen's Bench was put wholly upon the ground 
that the extent of his authority to bind the ship, the 
freight or the owners was limited by the law of the home 
port of the ship, of which her flag was sufficient notice. 
6 B. & S., 100. That decision was in accordance with 
an earlier one of Mr. Justice Story, in Pope vs. Nicker- 
son, 3 Story, 465; as well as with later ones in the Privy 
Council, on appeal from the High Court of Admiralty, 
in which the validity of a bottomiy bond has been 
determined by the law prevailing at the home port of 
the ship, and not by the law of the port where the bond 
was given. The Eamak, L. R. 2 P. C, 505, 512; 
The Gaetano & Maria, 7 P. D., 137. See also The 
Woodland, 7 Benedict, 110, 118; 14 Blatchford, 499, 
603, and 104 U. S., 180. 

''The judgment in the ExchequerChamber in Lloyd 
vs. Guibert was put upon somewhat broader ground. 
Mr. Justice Willes, in delivering that judgment, said: 
It is generally a^eed that the law of the place where 
the contract is made is prima fade that which the par- 
ties intended, or ought to be presumed to have adopted 
as the footing upon which they dealt, and that such law 
ought therefore to prevail in the absence of drcum- 
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stances indicating a different intention, as, for instance, 
that the contract is to be entirely performed elsewhere, 
or that the subject matter is immovable property situ- 
ated in another country, and so forth; which latter, 
though sometimes treated as distinct rules, appear 
more properly to be classed as exceptions to the more 
general one, by reason of the circumstances indicating 
an intention to be bound by a law different from that 
of the place where the contract is made; which inten- 
tion is inferred from the subject matter and from the 
surrounding circumstances, so far as they are relevant 
to construe and determine the character of the con- 
tract.' L. R., 1 Q. B., 122, 123; 6 B. & S., 133. 

^It was accordingly held, conformably to the judg- 
ment in Peninsular & Oriental Co. vs. Shand, above 
cited, that the law of England, as the law of the place 
of final performance or port of discharge, did not 
govern the case, because it was 'manifest that what 
was to be done at Liverpool was but a small portion 
of the entire service to be rendered, and that the 
character of the contract cannot be determined there- 
by,' although as to the mode of delivery the usages 
of Liverpool would govern. L. R. 1 Q. B., 125,126; 6 
B. & S., 137. It was then observed that the law of 
Portugal, in force where the bottomry bond was given, 
could not affect the case; that the law of TlAyii had 
not been mentioned or relied upon in argument; and 
that 'in favor of the law of Denmark, there is the car- 
dinal fact that the contract was made in Danish 
territory, and further, that the first act done towards 
performance was weighing anchor in a Danish port;' 
and it was finally, upon a view of all the circumstances 
of the case, decided that the law of France, to which the 
ship and her owners belonged, must govern the question 
at issue- 
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''The decision was, in substance, that the pre- 
sumption that the contract should be governed by the 
law of Denmark, in force where it was made, was not 
overcome in favor of the law of England, by the fact 
that the voyage was to an English port and the chart- 
erer an Englishman, nor in favor of the law of Portugal 
by the fact that the bottomry bond was given in a Port- 
uguese port; but that the ordinary presumption was 
overcome by the consideration that Frendi owners 
and an English charterer, making a charter party in the 
French language of a French ship, in a port where both 
were foreigners, to be performed partly there by 
weighing anchor for the port of loading (a place where 
both parties would also be foreigners), partly at that 
port by taking the cargo on board, principally on the 
high seas, and partly by final delivery in the port of dis- 
charge, must have intended to look to the law of 
France as governing the question of the liability of the 
owner beyond the value of the ship and freight. 

'In two later cases, in each of which the judgment 
of the Queen's Bench Division was affirmed by the 
Court of Appeal, the law of the place where the con- 
tract was made was held to govern, notwithstanding 
some of the facts strongly pointed towards the appli- 
cation of another law; in the one case, to the law of the 
ship's flag; and in the other, to the law of the port 
where that part of the contract was to be performed, 
for the nonperformance of which the suit was brought. 

' 'In the first case, a biU of lading, issued in England 
in the English language to an English subject, by a com- 
pany described therein as an English company and 
in fact registered both in England and in Holland, for 
goods shipped at Singapore, an English port, to be 
carried to a port in Java, a Dutch possession, in a 
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vessel with a Dutch name; registered in Holland, com- 
manded by a Dutch master and canying the Dutch 
flag; in order to obtain the privilege of trading with 
Java, was held to be governed by the law of England, 
and not by that of Holland, in determining the validity 
and construction of a clause exempting the company 
from liability for negligence of master and crew; and 
Lords Justices Brett and Lindley both considered it 
immaterial whether the ship was regarded as English 
or Dutch. Chartered Bank of India vs. Netherlands 
Steam Navigation Co., 9 Q. B. D., 118, and 10 Q. B. D., 
621, 529, 536, 540, 544. 

''As Lord Justice Lindley observed: 'This con- 
clusion is not at all at variance with Lloyd vs. Guibert, 
but rather in accordance with it. It is true that in 
that case the law of the flag prevailed ; but the intention 
of the parties was admitted to be the crucial test; 
and the law of the ship's flag was considered as the 
law intended by the parties to govern their contract, 
as there really was no other law which they could 
reasonably be supposed to have contemplated. The 
plaintiff there was English, the defendant French; the 
kx loci contractus was Danish; the ship was French; 
her master was French, and the contract was in the 
French language. The voyage was from Hayti to 
Liverpool. The facts here are entirely different, and 
so is the inference to be deduced from them. The 
lex loci contractile was here English, and ought to pre- 
vail imless there is some good ground to the contrary. 
So far from there being such ground, the inference is 
very strong that the parties really intended to contract 
with reference to English law.' 10 Q. B. D., 540. 

"In the remaining English case, a contract made 
in London between two English mercantile houses, by 
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which one agreed to sell to the other 20,000 tons of 
Algerian esparto, to be shipped by a French company 
at an Algerian port on board vessels furnished by the 
purchasers at London, and to be paid for by them in 
London on arrival, was held to be an English contract, 
governed by English law; notwithstanding that the 
shipment of the goods in Algiers had been prevented 
by vis major J which, by the law of France in force there, 
excused the seller from performing the contract. 
Jacobs vs. Credit Lyonnads, 12 Q. B. D., 589. 

^'That result was reached by applying the gen- 
eral rule, expressed, by Denman, J., in these words: 
The general rule is, that where a contract is made in 
England between merchants carrying on business 
here, as this is, but to be performed elsewhere, the 
construction of the contract, and all its incidents, are 
to be governed by the law of the country where the 
contract is made, unless there is something to show 
that the intention of the parties was that the law of the 
country where the contract is to be performed should 
prevail;' and summed up by the Court of Appeal, con- 
sisting of Brett, M. R., and Bowen, L. J., as follows: 
The broad rule is that the law of a country where a 
contract is made presumably governs the nature, the 
obligation and the interpretation of it, unless the con- 
trary appears to be the express intention of the par- 
ties.' 12 Q. B. D., 696, 697, 600. 

''This court has not heretofore had occasion to 
consider by what law contracts like those now before 
us should be expounded. But it has often affirmed 
and acted on the general rule, that contracts are to be 
governed, as to their nature, their validity and their 
interpretation, by the law of the place where they 
were made, unless the contracting parties clearly ap- 
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pear to have had some other law in view. Cox vs. 
United States, 6 Pet., 172; Scudder vs. Union Bank, 
91 U. S., 406; Pritchard vs. Norton, 106 U. S., 124; 
Lamar vs. Micou, 114 U. S., 218; Watts vs. Camors, 
115 U. S., 353, 362. 

''The opinion in Watts vs. Camors, just cited, may 
require a word or two of explanation. It was there 
contested whether, in a charter party made at New 
Orleans between an English owner and an American 
charterer of an English ship for a voyage from New 
Orleans to a port on the continent of Europe, a clause 
regulating the amount payable in case of any breach 
of the contract was to be considered as liquidating the 
damages, or as a penalty only. Such was the question 
of which the court said that if it depended upon the 
intent of the parties, and consequently upon the law 
which they must be presumed to have had in view, 
they 'must be presumed to look to the general mari- 
time law of the two coimtries, and not to the local law 
of the State in which the contract is signed.' The 
choice there was not between the American and the 
English law, but between the statutes and decisions 
of the State of Louisiana, and a rule of the maritime 
law common to the United States and England. 

"Some reliance was placed by the appellant upon 
the following observations of Mr. Justice Story, sitting 
in the Circuit Court: 

" If a contract is to be performed, partly in one 
country and partly in another coimtry, it admits of a 
double aspect, nay, it has a double operation, and is, 
as to the particular parts, to be interpreted distinct- 
ively; that is, according to the laws of the country 
where the particular parts are to be performed or 
executed. This would be clearly seen in the case of a 
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bill of lading of goods, deliverable in portions or parts at 
ports in different countries. Indeed, in cases of con- 
tracts of affreightment and shipment, it must often 
happen that the contract looks to different portions 
of it to be performed in different countries; some por- 
tions at the home port, some at the foreign port, and 
some at the return port/ 'The goods here were de- 
liverable in Philadelphia; and what would be an 
effectual delivery thereof, in the sense of the law 
(which is sometimes a nice question), would, beyond 
question, be settled by the law of Pennsylvania. But 
to what extent the owners of the schooner are liable 
to the shippers for a non-fulfilment of a contract of 
shipment of the master — ^whether they incur an abso- 
lute or a limited liability, must depend upon the nature 
and extent of the authority which the owners gave 
him, and this is to be measured by the law of Massar 
chusetts,' where the ship and her owners belonged. 
Pope vs. Nickerson, 3 Stoiy, 466, 484, 486. 

'^ut in that case the last point stated was the 
only one in judgment; and the previous remarks evi- 
dently had regard to such distinct obligations included 
in the contract of affreightment as are to be performed 
in a particular port — ^for instance, what would be an 
effectual delivery, so as to terminate the liability of the 
carrier, which, in the absence of express stipulation 
on that subject, is ordinarily governed by the law or 
usage of the port of discharge. Robertson vs. Jackson, 
2 C. B., 412; Lloyd vs. Guibert, L. R. 1 Q. B., 116, 126; 
S. C. 6 B. & S., 100, 137. 

^'In Morgan vs. New Orleans, &c.. Railroad, 2 
Woods, 244, a contract made in New York, by a person 
residing there, with a railroad corporation having its 
principal office there but deriving its powers from the 
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h,ws of other states, for the conveyance of interests in 
raiht)ads and steamboat lines, the delivery of property 
and the building of a railroad in those states, and which, 
therefore, might be performed partly in New York, 
and must be performed partly in the other states, was 
held by Mr. Justice Bradley, so far as concerned the 
right of one party to have the contract rescinded on 
account of nonperformance by the other party, to be 
governed by the law of New York, and not by either 
of the diverse laws of the other states in which parts 
of the contract were to be performed. 

''In Hale vs. New Jersey Steam Navigation Co., 
15 Conn., 638, 546, goods were shipped at New York 
for Providence in Rhode Island or Boston in Massa- 
chusetts, on a steamboat employed in the business of 
transportation between New York and Providence; 
and an exemption,* claimed by the carrier under a 
public notice, was disallowed by the Supreme Court 
of Connecticut, because by the then law of New York 
the liability of a common carrier could not be limited 
by such a notice. Chief Justice Williams, delivering 
judgment, said: The question is, by what law is this 
contract to be governed? The rule upon that subject 
is well settled, and has been often recognized by this 
court, that contracts are to be construed according to 
the laws of the State where made, unless it is presumed 
from their tenor that they were entered into with a 
view to the laws of some other State. There is nothing 
in this case, either from the location of the parties or 
the nature of the contract, which shows that they 
could have had any other law in view than that of the 
place where it was made. Indeed, as the goods were 
shipped to be transported to Boston or Providence, 
there would be the most entire uncertainty what was 
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to be the law of the case if any other rule was to pre- 
vail. We have, therefore, no doubt that the law of 
New York, as to the duties and obligations of cx)mmon 
carriers, is to be the law of the case.' 

'In Dyke vs. Erie RaUway, 45 N. Y., 113, 117, a 
passenger traveling upon a ticket by which a railroad 
corporation, established in New York, and whose road 
extended from one place to another in that State, 
passing through the states of Pennsylvania and New 
Jersey by their permission, agreed to carry him from 
one to another place in New York, was injured in 
Pennsylvania, by the law of which the damages in 
actions against railroads for personal injury were 
limited to $3,000. The Court of Appeals of New York 
held that the law of Pennsylvania had no application 
to the case; and Mr. Justice Allen, delivering the 
opinion, referred to the case of Peninsular & Oriental 
Go. vs. Shand, before cited, as analogous in principle, 
and said: The contract was single and the perform- 
ance one continuous act. The defendant did not un- 
dertake for one specific act, in part performance, in one 
State, and another specific and distinct act in another 
of the states named, as to which the parties could be 
presimied to have had in view the laws and usages of 
distinct places. Whatever was done in Pennsylvania 
was a part of the single act of transportation from 
Attica or Waverly, in the State of New York, to the 
city of New York, and in performanot of an obligation 
assumed and undertaken in this State, and whidi was 
indivisible. The obligation was created here, and by 
force of the laws of this State, and force and effect 
must be given to it in conformity to the laws of New 
York. The performance was to commence in New 
York, and to be fully completed in the same State, but 
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liable to breach, partial or entire, in the states of 
Pennsylvania and New Jersey, through which the road 
of the defendant passed; but whether the contract waa 
broken, and if broken the consequences of the breach, 
should be determined by the laws of this State. It 
oannot be assumed that the parties intended to subject 
the contract to the laws of the other states, or that 
their rights and liabilities should be qualified or varied 
by any diversities that might exist between the laws 
of those states and the lex loci contractus.^ 

'In McDaniel vs. Chicago & Northwestern Rail- 
way, 24 Iowa, 412, 417, cattle transported by a railroad 
company from a place in Iowa to a place in Illinois, 
under a special contract made in Iowa, containing a 
stipulation that the company should be exempt from 
liability for any damage, unless resulting from collision 
or derailing of trains, were injiued in Illinois by the 
negligence of the company's servants ; and the Supreme 
Court of Iowa, Chief Justice Dillon presiding, held 
the case to be governed by the law of Iowa, which 
permitted no common carrier to exempt himself from 
the liability which would exist in the absence of the 
contract. The court said : 'The contract being entire 
and indivisible, made in Iowa, and to be partly per- 
formed here, it must, as to its validity, natiue, obliga- 
tion and interpretation, be governed by our law. And 
by our law, so far as it seeks to change the common 
law, it is wholly nugatory and inoperative. The 
rights of the parties, then, are to be dietermined imder 
the common law, the same as if no such contract had 
been made.' 

''So in Pennsylvania Co. vs. Falrchild, 69 niinois, 
260, where a railroad company received in Indiana 
goods consigned to Leavenworth, in Kansas^ and 



192 CONFLICT OP LAWS. 

carried them to Chicago in Illinois, and there delivered 
them to another railroad company, in whose custody 
they were destroyed by fire, the Supreme Court of 
Illinois held that the case must be governed by the 
law of Indiana, by which the first company was not 
liable for the loss of the goods after they passed into 
the custody of the next carrier in the Ime of transit. 
''The other cases in the courts of the several 
states, cited at the bar, afford no certain or satisfactory 
guide. Two cases, held not to be governed by a 
statute of Pennsylvania providing that no railroad 
corporation should be Uable for a loss of passenger's 
baggage beyond $300, unless the excess in value was 
disclosed and paid for, were decided (whether rightly 
or not we need not consider) without much reference 
to authority, and upon their peculiar circxmistances — 
the one case, on the ground that a contract by a New 
Jersey corporation to carry a passenger and his baggage 
from a wharf in Philadelphia across the Delaware 
River, in which the states of Pennsylvania and New 
Jersey had equal rights of navigation and passage, 
and thence through the State of New Jersey to Atlantic 
City, was a contract to be performed in New Jersey 
and governed by the law of that state; Brown vs. 
Camden & Atlantic Railroad, 83 Penn. St., 316; and 
the other case, on the groimd that the baggage, re- 
ceived at a town in Pennsylvania to be carried to 
New York City, having been lost after its arrival by 
negligence on the part of the railroad company, the 
contract, so far as concerned the delivery, was to be 
governed by the law of New York. Curtis vs. Delaware 
& Lackawanna Railroad, 74 N. Y., 116. The sug- 
gestion in Barter vs. Wheeler, 49 N. H., 9, 29, that 
the questiof whether the liability of a railroad corpora^- 
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tion for goods transported through parts of two states 
was that of a common carrier or of a forwarder only, 
should be governed by the law of the state in which 
the loss happened, was not necessary to the decision, 
and appears to be based on a strained inference from 
the observations of Mr. Justice Stoiy in Pope vs. 
Nickerson, above cited. In the later case, the Supreme 
Court of New Hampshire reserved any expression of 
opinion upon a like question. Gray vs. Jackson, 51 
N. H., 9, 39. 

^^This review of the principal cases demonstrates 
that according to the great preponderance, if not the 
uniform concurrence, of authority, the general rule, 
that the natiuB, the obligation and the interpretation 
of a contract are to be governed by the law of the 
place where it is made, unless the parties at the time 
of making it have some other law in view, requires a 
contract of affreightment, made in one country be- 
tween citizens or residents thereof, and the performance 
of which begins there, to be governed by the law of 
that country, unless the parties, when entering into 
the contract, clearly manifest a mutual intention that 
it shall be governed by the law of some other country. 

''There does not appear to us to be anything in 
either of the bills of lading in the present case tending 
to show that the contracting parties looked to the 
law of England, or to any other law than that of the 
place where the contract was made. 

''The bill of lading for the bacon and hams was 
made and dated at New York, and signed by the 
ship's agent there. It acknowledges that the goods 
have been shipped 'in and upon the steamship called 
Montana, now Ijring in the port of New York and 
bound for the port of Liverpool,' and are to be deliv- 
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ered at liverpool. It contains no indication that 
the owners of the steamship are English, or that their 
principal place of business is in England, rather than 
in this country On the contrary, the only desoiption 
of the line of steamships, or of the place of bumness 
of their owners, is in a memorandum in the maigin, 
as follows: 'Guion Line. United States Mail 
Steamers. New York: 29 Broadway. Liverpool: 11 
Rumford St.' No distinction is niade between the 
places of business at New York and at Liverpool, 
except that the former is named first. The reservation 
of liberty, in case of an interruption of the voyage^ 'to 
tranship the goods by any other steamer,' would 
permit transhipment into a vessel of any other line, 
English or American. And general average is to be 
comiputed, not by any local law or usage, but 'according 
to York-Antwerp rules,' which are the rules drawn up 
in 1864 at York in England, and adopted in 1877 at 
Antwerp in Belgium, at international conferences of 
representatives of the more important mercantile 
associations of the United States, as well as of the 
maritime countries of Europe. Lowndes on General 
Average (3d ed.). Appendix Q. 

"The contract being made at New York, the ship- 
owner having a place of business there, and the shipper 
being an American, both parties must be presumed 
to have submitted themselves to the law there pre- 
vailing, and to have agreed to its action upon tiieir 
contract. The contract is a single one, and its principal 
object, the transportation of the goods, is one con- 
tinuous act, to begin in the port of New York, to be 
chiefly performed on the high seas, and to end at the 
port of Liverpool. The facts that the goods are to 
be delivered at Liverpool, and the freight and primage, 
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therefore, payable there in sterlmg currency, do not 
make the contract an English contract, or refer to the 
English law the question of the liability of the carrier 
for the negligence of the master and crew in the course 
of the voyage. Peninsular k Oriental Go. vs. Shand, 
lioyd vs. Guibert, and Chartered Bank of India vs. 
Netherlands Steam Navigation Co., before cited. 

''There is even less ground for holding the three 
bills of lading of the cotton to be English contracts. 
Each of them is made and dated at Nashville, an inland 
city, and is a through bill of lading over the Louisville 
and Nashville Railroad and its connections, and by 
the Williams and Guion Steamship Company, from 
Nashville to Liverpool; and the whole freight from 
Nashville to Liverpool is to be 'at the rate of fifty-four 
pence sterling per 100 lbs. gross weight.' It is stipu- 
lated that the liability of the Louisville and Nashville 
Railroad and its connections as common carriers 
'terminates on delivery of the goods or property to 
the steamship company at New York, when the liability 
of the steamship commences, and not before;' and 
that 'the property shall be transported from the port 
of New York to the port of Liverpool by the said 
steamship company, with liberty to ship by any other 
steamship or steamship line.' And in the margin is 
this significant reference to a provision of the statutes 
of the United States, applicable to the ocean trans- 
portation only: 'Attentign of smppERS is galled 
TO THE ACT OP CoNQRESS OP 1851: "Any person or 
persons shipping oil of vitriol, unslacked lime, in- 
flammable matches [or] gunpowder, in a ship or 
vessel taking cargo for divers persons on freight, 
without delivering at the time of shipment a note in 
writing, expressing the nature and character of such 
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merchandise, to the master, mate or officer, or person 
in charge of the loading of the ship or vessel, shall 
forfeit to the United States One Thousand Dollars.^ ^ ' 
Act of March 3, 1851, C. 43, § 7; 9 Stat., 636; Rev. 
Stat., § 4288. 

'It was argued that as each bill of lading, drawn 
up and signed by the carrier and assented to by the 
shipper, contained a stipulation that the carrier should 
not be liable for losses by perils of the sea arising from 
the negligence of its servants, both parties must be 
presimied to have intended to be bound by that stipula- 
tion, and must therefore, the stipulation being void 
by our law and valid by the law of England, have 
intended that their contract should be governed by 
the English law; and one passage in the judgment in 
Peninsular & Oriental Co. vs. Shand gives some color 
to the argument. 3 Moore P. C. (N. S.), 291. But 
the facts of the two cases are quite different in this 
respect. In that case, effect was given to the law of 
England, where the contract was made; and both 
parties were English, and must be held to have known 
the law of their own country. In this case, the con- 
tract was made in this countiy, between parties one 
residing and the other doing business here; and the 
law of England is a foreign law, which the American 
shipper is not presumed to know. Both parties or 
either of them may have supposed the stipulation 
to be valid, or both or either may have known 
that by our law, as declared by th^ court, it was 
void. In either aspect, there is no groimd for in- 
ferring that the shipper, at least, had any intention, 
for the purpose of securing its validity, to be governed 
by a foreign law, which he is not shown, and cannot 
be presumed, to have had any knowledge of. 
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''Our conclusion on the principal question in the 
case may be summed up thus: Each of the bills of 
lading is an American and not an English contract, and, 
so far as concerns the obligation to cany the goods in 
safety, is to be governed by the American law, and not 
by the law, municipal or maritime, of any other coun- 
ty. By our law, as declared by this court, the stipu- 
lation by which the appellant undertook to exempt 
itself from liability for the negligence of its servants 
is contrary to public policy and therefore void; and 
the loss of the goods was a breach of the contract, 
for which the shipper might maintain a suit against 
the carrier. This begin so, the fact that the place 
where the vessel went ashore, in consequence of the 
negligence of the master and officers in the prosecution 
of the voyage, was upon the coast of Great Britain, 
is quite immaterial.'' 

Section 35. Locus Celebrationis. 

The locus celebrationis of a contract is the place 
where the contract is entered into. If the contract is 
entered into as the result of a series of acts or negotia- 
tions, leading thereto, some of which took place in one 
state, and others in another, the situs of the contract 
will be the place where the act took place which 
rendered the contract binding. 

The law of the locus celebrationis determines the 
formal validity of the contract and the capacity of the 
parties. 

Section 36. Locus Solutionis and Locub Con- 

SIDERATIONIS. 

All matters relative to the performance of a con- 
tract are governed by the law of the place where the 
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contract is to be performed, i. e., the hens aoluHonia, 
while all matters relative to the consideration are 
governed by the law of the place where the consider- 
ation IS to be given or paid, i. e. the locus considera- 
tioniB. 

In reality these two terms are interchangeable, as 
the performance on one side is the consideration for 
the performance on the other. 



Chapter VII. 
SITUS OF TORTS AND CRIMES- 

Section 37. Situs op Torts. 

The situs of a tort is the place where the act takes 
place which fixes the liability. The law of the situs 
of the tort fixes the extent of the liability of the de- 
fendant; and the question as to who is the proper 
plainti£F in the suit. 

A statutory tort can not be sued upon in a state 
other than that in which the right of action accrued, 
unless the laws of the forum provide a proper remedy. 

Section 38. Srrns of Crimes. 

The situs of a crime is the place where the crime 
was committed. A person who puts in motion a force 
which results in the commission of a crime in another 
state may be held to have been constructively present 
in such state when the crime was committed. 

One state or country will never enforce the criminal 
laws of another state or country. 



IM 



Chapter VIII. 
SITUS OF REMEDIES. 

Section 39, In General. 

All matters relative to remedial or adjective law 
are governed by the lex fori, i. e., the law of the place 
where the action is tried. 

This rule is thus explained by Mr. Dicey in his 
work on the Conflict of Laws : ^ 

''The principle that procedure is governed by the 
lex fori is of general application and universally ad- 
mitted, but the courts of any country can apply it only 
to proceeding? which take place in, or at any rate under 
the law of, that country. In a body of Rules, there- 
fore, such as those contained in this Digest, which state 
the principles enforced by an English court, the maxim 
that procedure is governed by the lex fori means in 
efifect that it is governed by the ordinary law of Eng- 
land, without any reference to any foreign law what- 
ever. The maxim is in fact a negative rule; it lays 
down that the High Court, in common, it may be 
added, with eveiy other English court, pursues its 
ordinary practice and adheres to its ordinary methods 
of investigation, whatever be the character of the par- 
ties, or the nature of the cause which is brought before 
it. 

'' 'A person,' it has been said, 'suing in this coun- 
try, must take the law as he finds it; he cannot, by 
virtue of any regulation in his own country, enjoy 
greater advantages than other suitore here, and he 
ought not therefore to be deprived of any superior 

^ Caunter 31. 

^ aoi 
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advantage which the law of this cx)untiy may confer. 
He is to have the same rights which all the subjects 
of this kingdom are entitled to/ and the foreign de- 
fendant, it may be added, is to have the advantages, 
if any, which the form of procedure in this country 
gives to every defendant. 

''Whilst, however, it is certain that all matters 
which concern procedure are in an English court gov- 
erned by the law of England, it is equally clear that 
everything whidi goes to the substance of a party's 
rights and does not concern procedure is governed 
by the law appropriate to the case. 

'^ 'The law on this point is well settled in this 
country, where this distinction is properly taken, that 
whatever relates to the remedy to be enforced must 
be determined by the lex fori — ^the law of the country 
to the tribunals ofwhich the appeal IS made,' but that 
whatever relates to the rights of the parties must be 
determined by the proper law of the contract or other 
transaction on which their rights depend." 

Section 40. What Matfebs Fall Under this Rule. 

The subjects included imder the head of remedial 
or adjective law include: 
Pleading. 
Practice. 
Evidence. 

Limitations of actions, and 
Set-offs and Counter Claims. 

Section 41. Set-offs and Counter Clahib. 

A set-off must be considered from two stand- 
points: (a) as a defense to the plaintiff's action, and 
(b) as a distinct cause of action. From the fint stand- 
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point it is governed by the law of the forum; and from 
the second by the same law that it would have been 
governed by if it had been brought as an independent 
cause of action. 

SscnoN 42. Pleading and Pboof of Foreign Laws. 

Courts will not take judicial notice of foreign 
laws which must be pleaded and proved as facts. 
The statutoiy law of another State or country can be 
proved by the introduction of the printed statutes of 
such State or countiy; the unwritten law of another 
State or countiy, either by the testimony of a person 
familiar with the laws of such State or countiy, or by 
the introduction of the regular printed volumes of 
reported cases. Where the common law is in force 
both in the forum and in the State or countiy whose 
laws are in question, the presumption will be that the 
law on any point covered by the common law is the 
same. 



FORTIETH SUBJECT, 



Spanish-American Law. 
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INTRODUCJTION. 

The history and importance of Roman Law has 
been treated under the subject of Legal History. 
The most far reaching in its influence of all the systems 
of law based upon the Roman Law has been the Spanish 
Law. The system of law developed in this country 
is to-day the basis of the laws of all the countries in 
America south of the United States, except Brasil, and 
also of the Philippines and of the greater part of the 
West Indies. The Spanish law is not entirely taken 
from the Roman law, other elements entering into its 
composition. 

' 'Spanish Civil Law was influenced in its develop- 
ment principally by four powerful elements, to wit: 
(1) Roman, (2) Germanic, (3) Canonical, including 
the Councils of Toledo, and (4) Arabic, aside from the 
natural law, and the imdefined influence of the tribes 
which inhabited the Iberian peninsula in the early 
history thereof; and, in recent times, it has been in- 
fluenced by soientifio law, foreign legislation, and 
doctrinal resolutions of jurisprudence aa a result of the 
sentences of the Supreme Tribunals of Justice. 

'The people who inhabited the peninsula prior to 
Roman dominion left no marked influence on the 
legislation, on acooimt of the short periods they in- 
habited the country. 

'^Rome, on the other hand, introduced into Spain 
her religion, laws, customs, language and civilization. 

'^Neither the ruin of the Western Empire, upon the 
success of the Northern barbarians, nor the Arabic 
domination was sufficient to displace the authority of 

107 
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the Roman laws, whose existence was not only respected 
in Spain by the Goths, and by the Arabs, but received 
from the foimer a new sanction, and were made the 
basis of a code. 

'The Visigoths, finaUy, came to substitute the 
unity of legislation for that of castes, and notwith- 
standing that the Fuero Juzgo was inspired by and 
based on Gothic laws and customs, they sought in 
the fundamental Roman laws for institutions unknown 
to the Goths, such as the law of testaments or wills, 
and adapted from them laws with which they had grown 
familiar. 

''The Code of Partidas, a faithful transcript of the 
Roman law, was later on given a preference on account 
of its recognized merit and its extensive general doc- 
trines which applied to all persons and things, and 
finally the Roman law came to be considered as supple- 
mentary law in some of the important territories of 
Spain, such as Catalonia and Navarre/'^ 

The highest development of the Spanish law is 
found in the Civil Code of 1889 which is still today the 
main basis of the civil law in the American colonies 
recently acquired from Spain. 

The remainder of the space devoted to this sub- 
ject will be given to certain extracts from the more im- 
portant subjects treated in this code. 

> Walton's Ciyfl Law in Spain and 
Spaniah AnMrioa» p. M. 



EXTRACTS FROM THE 

SPANISH CIVIL CODE. 



BCX)K FIRST. 

PERSONS. 



Tttlb II. 

BIRTH AND EXTINCTION OP CIVIL PERSON- 
ALITY. 



Chapter I. 

NATURAL PERSONS. 

Art. 29. Birth detenniDes peroonality, but the 
conoeiyed child is considered as bom for all favorable 
purposes^ provided that it be bom with the conditions 
mentioned in the following article: 

Art. 30. For dvil purposes the foetus shall only 
be considered as bom which has a human form and 
lives twenty-four hours entirely separated from the 
mother's womb. 

Art. 31. Priority of birth, in case of twins, ^ves 
to the first bom the rights which the law recognises 
in primogeniture. 

Art. 32. CSvil pensonality is extinguished l^ the 
death of persons. 

Minority, insanity, or idioiy, the state of being 
deaf and dumb, prodigality, and dvil interdiction are 

V0I.ZU/-14. 900 
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only restrictions upon the judicial personality. Those 
who are in any of these conditions may have ri^ts 
and even obligations when they arise from the facts 
or from the relations between the property of the 
incapacitated person and a third person. 

Art. 33. Should there be doubt between two 
or more persons called to succeed each other as to 
which of them died firsts he who alleges the prior 
death of one or the other must prove it; in the absence 
of proof it shall be presumed that they both died at 
the same time, and the transmission of rights from 
one to the other shall not take place. 

Art. 34. With regard to the presumption of 
the death of an absentee and its effects the provisions 
of title 8 of this book shall govern. 



Chapter II. 

JUDICIAL PERSONS. 

Art. 35. The following are judicial persons: 

1. The corporations, associations, and institu- 
tions of public interest recognized by law. 

Their personality begins from the very instant in 
which, in accordance with law, they are validly es- 
tablished. 

2. The associations of private interest, be they 
civil, commercial, or industrial, to which the law 
grants personality, independent of that of each member 
thereof. 

Art. 36. The associations referred to in No. 2 
of the foregoing article, shall be governed by the 
provisions of their artides of association, according 
to the nature of the latter. 

Art. 37. The civil capacity of corporations shall 
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be governed by the laws which have created or recog- 
nized them; that of associations by their by-laws, and 
that of institutions by the rules of their esteblishment, 
duly approved by an administrative act, when this 
requisite is necessary. 

Art. 38. Judicial persons may acquire and possess 
property of all kinds, as well sa contract obligations 
and institute dvil or criminal actions in accordance 
with the laws and rules of their establishment. 

The church shall be governed, in this particular, 
by what has been agreed upon by both powers, and 
educational and charitable institutions by the pro- 
visions of special laws. 

Art. 39. When corporations, associations, and 
institutions have ceased to act, by reason of the 
termination of the period which during they legally 
acted, or on accoimt of having attained the ends for 
which they were established, or because it has become 
impossible to apply thereto the activity and the 
means which were at their disposal, the property 
shall be disposed of as may have been determined 
upon by the laws or by-laws or articles of their estab- 
lishment. If nothing has been previously fixed, the 
property shall be used for similar purposes in the 
interests of the region, province, or municipality which 
may have prindpally reaped the benefits of the extinct 
institutions. 



Tttlb III. 

DOMICILE- 

Abt. 40. For the exercise of ri^ts and tbe 
fulfillment of civil obligations the domicile of natural 
persons is the place of their usual residence; and, in 
a proper caae, that determined by the law of dvil 
proced\u*e. 

The domicile of resident diplomats who, by 
reason of their office abroad, enjoy the rights of extra- 
territoriality shall be the last one they had in Spanish 
territory. 

Abt. 41. When neither the law which has 
created or recognized them, nor the statutes or rules 
of their establishment fix the domicile of judicial 
persons, it shall be understood that it is at the place 
where the legal representation is established or 
where they exercise the principal duties of their 
institutiaQ* 
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TiTLB IV. 

MARRIAGE. 



Chapter I. 
GENERAL PROVISIONS. 

SEcrnoN 1. FoBMS of Marriage. 

Art. 42. The law recognizee two forms of 
marriage — ^the canonical, which all who profess the 
Catholic religion must celebrate, and the civil, which 
shall be celebrated in the manner prescribed in this 
code. 

SEcmoN 2. Provisions Common to Both Forms of 

Marriage. 

Art. 43. Future espousals do not give rise to 
an obligation to contract marriage* No tribunal shall 
admit a complaint in which their fulfillment is de- 
manded. 

Art. 44. If the promise has been made in a 
public or private instrument by a person of age, or by a 
minor in the presence of the person whose consent is 
necessary for the celebration of the marriagei or when 
the banns have been published, the person who re- 
fuses to marry, without just cause, shall be obliged 
to indemnify the other party for the expenses which 
he or she may have incurred by reason of the promised 
marriage* 

An action to recover indemnity for the expenses 
to which the forgoing article refers may be instituted 

816 
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only within a year, counted from the day of the re- 
fusal to celebrate the marriage. 

Art. 45. Marriage is forbidden: — 

1. To a minor who has not obtained permission 
and to a person of age who has not requested the 
advice of the persons whose right it is to authorise 
one or the other in the cases provided for by law. 

2. To a widow during the three hundred and 
one days following the death of her husband, or before 
childbirth if she should have been left pregnant, and 
to the woman whose marriage has been declared void 
in the same condition and for the same periods, to be 
coimted from the date of her legal separation. 

3. To the guardian and his descendants with the 
persons whom he may have or may have had under 
charge, imtil the guardianship has terminated and the 
accoimts of his administration have been approved, 
except in case the father of the person subject to 
guardianship has authorized the marriage in a will 
or in a public instrument. 

Art. 46. The permission referred to in No. 1 
of the preceding article must be granted the legitimate 
children by the father; in his absence or where he is 
prevented from giving it the power to grant it devolves 
upon the mother, the paternal and maternal grand- 
parents, and, in the absence of all of them, upon the 
family coimcil, in the order fixed here. 

If acknowledged natural diildren or children 
legitimized by royal concession are in question, such 
consent must be asked of those who acknowledged or 
legitimized them, of their ascendants, and of the 
family council, in the order established in the preceding 
paragraph. 

If adopted children are in question, the consent 
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shall be asked of the adopting father, and m his absence 
of the proper members of the natural family. 

Other illegitimate children shall obtain the con- 
sent of their mother, when she is legally acknowledged, 
that of the maternal grandparents in the same case, 
and, in the absence of either, that of the family coimcil. 

It is the duty of the heads of f oimdling institutions 
to give consent for marriage to those educated therein. 

Art. 47. Children of age are obliged to ask the 

^ advice of their father, and in his absence that of the 

mother. If they should not obtain it, or it should be 

imfavorable, the marriage can not be celebrated imtil 

three months after the petition is made. 

SEcrnoN 4. RiaHTS and OsLiaATioNS of Husband 

AND Wife. 

Art. 56. The spouses are obliged to live to- 
gether, to be faithful to and mutually assist each other. 

Art. 57. The husband must protect the wife 
and the latter obey the husband. 

Art. 58. The wife is obliged to follow her husband 
wherever he may establish his residence. The tri- 
bunals, nevertheless, may, with just cause, exempt 
her from this obligation when the husband removes 
his residence beyond the seas or to a foreign coimtiy. 

Art. 59. The husbctnd is the administrator of 
the property of the conjugal partnership, except when 
the contrary is stipulated and in the oaae of Article 1384. 

If he is imder 18 years of age, he cannot administer 
without the consent of his father; in the absence of 
the latter, that of the mother, and in the absence of 
both without that of his guardian. Neither may he 
appear in a suit without the appearance of said persons. 

In no casCi until he has attained mBjoAty, may 
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the husbandi without the consent of the persons 
mentioned in the preceding paragraph, borrow money, 
encumber or alienate the real property. 

Art. 60. The husband is the representative of 
his wife. The latter can not, without his permission, 
appear in a suit in person nor through a solidtor. 

Nevertheless, she does not require such permission 
to defend herself in a criminal suit, or to proceed 
against or to defend herself in suits with her husband, 
or when she may have obtained the rights in accordance** 
with the provisions of the law of civil procedure. 

Art. 61. Neither may the wife, without the 
permission or power of her husband, acquire property 
for a good or valuable consideration, alienate her 
properly or bind herself, except in the cases and with 
the limitations established by law. 

Art. 62. Acts executed by the wife contrary to 
the provisions of the preceding articles are void, except 
when they involve things which by their nature are 
to be applied to the ordinary use of the family, in 
which case purchases made by the wife shall be valid. 
Purchases of jewels, furniture, and precious objects 
made* without the permission of the husband shall 
only be valid when the latter may have consented to 
his wife using and enjoying such things. 

Art. 63. The wife, without permission of her 
husband, may: 

1. Execute a will. 

2. Exercise the rights and fulfill the duties which 
appertain to her with regard to the legitimate and 
acknowledged natural children she may have had by 
another, and with relation to the property of the same. 

Art. 64. The wife shall share the honors of her 
husband, except those which are strictly and exelua* 
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ively personal, and shall retain them as long as she 
does not contract a new marriage. 

Abt. 65. Only the husband and his heirs may 
eMorce the nullity of the acts executed by his wife 
without proper permission or authorization. 

Abt. 66. The provisions of this section are under- 
stood to be without prejudice to those of this code 
relating to absence, incapacity, prodigality, and inter- 
diction of the husband. 

Sbctign 5. ErFECTs of Annullment of Marriaqb 
AND OF Divorce. 

Art. 67. The civil effects of suits and decrees 
concerning annullment of marriage and divorce can 
only be obtained before the ordinary tribunals. 

Art. 68. After the suits referred to in the proced- 
ing article have been instituted and admitted, the 
following measures shall be adopted during the pen- 
dency thereof: 

1. The separation of the spouses in every case. 

2. The protection of the wife in the cases and 
in the manner prescribed by the law of civil procedure. 

3. The placing of the children imder the care of 
one or both of the spouses as may be proper. 

4. The provision for the support of the wife and 
of the children who do not remain under the authority 
of the father. 

5. The adoption of the necessary measures to 
prevent the husband, who may have given cause for 
the divorce, or against whom the suit for annulment 
of the marriage has been instituted, from injuring the 
wife in the administration of her property. 

Art. 69. A marriage contracted in good faith 
produces civil effects, although it may be declared void. 
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If good faith existed on the part of only one of 
the spouses it shall produce civil effects only with 
regard to said spouse and to the children. 

Good faith is presumed if the contrary does not 
appear. 

When bad faith existed on the part of both spouses, 
the marriage shall only produce dvil effects with 
relation to the children. 

Abt. 70. After the annulment of a marriage has 
been finally decreed, the sons over three years of age 
shall remain under the care of the father, and the 
daughters under the care of the mother, if there should 
have been good faith on the part of both spouses. 

If good faith existed on the part of one of the 
spouses only, the children of both sexes shall remain 
under the authority and care of said spouse. 

If both were guilty of bad faith, the tribunal shall 
decide as to the disposition of the children in the 
manner prescribed in the second paragraph of No. 2 of 
Article 73. 

The sons and daughters, under three years of age, 
shall in all cases remain under the charge of the mother, 
until they attain this age, unless on account of special 
reasons the decree has ordered otherwise. 

Art. 71. The provisions of the first and second 
paragraphs of the preceding article shall not be made 
use of if the parents, by common consent, shall provide 
otherwise for the care of the children. 

Art. 72. The final decree of annulment shall 
produce, with regard to the property of the marriage, 
the same effects as a dissolution by death; but the 
spouse who has acted in bad faith shall have no rights 
to the profits of the conjugal partnership. 

When both have acted in bad faith, one shall be 
set off by the other. 
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Abt. 73. A decree of divorce shall produce the 
follomng effects: 

1. The separation of the spouses. 

2. The children to remain or be placed under the 
authority and protection of the innocent spouse. 

When both are guilty, a guardian shall be pro- 
vided for the children in accordance with the provisions 
of this code, and if the decree has not provided other- 
wise, the mother in every case shall have the children 
under three years of age in her charge. 

Upon the death of the innocent spouse, the guilty 
one shall recover the parental authority and his or 
her rights, when the cause which gave rise to the 
divorce should have been adultery, violence to the 
person, or grave insult. When the cause is different, 
a guardian shall be appointed for the children. The 
deprivation of the parental authority and of its rights 
does not exempt the guilty spouse from the fulfillment 
of the obligations which this code imposes upon him 
or her with regard to the children. 

3. The guilty spouse shall lose all that may have 
been given or promised him or her by the innocent 
one or by any other person in consideration for the 
latter; and the innocent spouse shall keep all that he 
or she has received from the guilty one, being per- 
mitted, besides, to claim forthwith all that may have 
been promised by the same. 

4. The separation of the property of the con- 
jugal partnership, and the loss of the administration 
of that of the wife, if the husband should have it, and 
is the one who gave cause for the divorce. 

6. The retention by the innocent husband of the 
administration, if he should have it, of the property 
of the wife, who shall only be entitled to support. 



222 SPANISH-AMERICAN LAW. 

Art. 74. Reconciliation terminates the suit for 
divorce and leaves the decree issued in regard thereto 
without subsequent effects; but the spouses must give 
notice thereof to the tribunal which has or may have 
taken cognizance of the suit. 

The effects of the decree shall be enforced with 
regard to the children, without prejudice to the pro- 
visions of the foregoing article, when it is founded on 
the attempt or connivance of the husband or of the 
wife to corrupt their sons or to prostitute their daugh- 
ters, in which case, if either still continue under the 
parental authority, the tribunals shall adopt the proper 
measures in order to protect them from corruption or 
prostitution. 

Section 3. Annulment of Marriagb. 

Art. 101. The following marriages are void: 

1. Those celebrated between the persons re- 
ferred to in Articles 83 and 84, except in cases of dis- 
pensation. 

2. Those contracted by error as to the person, 
or by compulsion or intimidation, which avoids the 
consent. 

3. Those contracted by the abductor with the 
abducted while she is in his power. 

4. Those which are not celebrated by a com- 
petent municipal judge, or by the person who should 
act in his place, and without the presence of the wit- 
nesses required by Article 100. 

Art. 102. An action for the purpose of procuring 
the nullity of the marriage must be instituted by the 
spouses, by the department of public prosecution, or 
by any person whatsoever who may have any interest 
therein. 
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Caaes of abduction, error, force, or intimidation 
are excepted, in which cases only the spouse who may 
have suffered therefrom may institute it; and that of 
impotency, in which the action appertains to either 
spouse and to the persons who may have an interest 
in the annulment 

The action lapses and marriages are confirmed 
in the respective cases if the spouses having lived 
together during six months after the error has dis- 
appeared or after the force or the cause of intimidation 
has ceased, or if, after the abducted party having 
recovered liberty, he or she should not have instituted 
a suit for nullity during said period. 

Art. 103. The dvil tribunals shall take cogni- 
zance of the suits for annulments of marriages cele- 
brated in conformity with the provisions of this 
chapter, and shall adopt the measures indicated in 
Article 68, and shall render final judgment. 

Sectign 4. Divorce. 

Art. 104. Divorce only produces the suspension 
of the life in common of the spouses. 

Art. 105. The legitimate causes for divorce are: 

1. Adultery on the part of the wife in every case; 
and on the part of the husband when public scandal 
or disgrace of the wife results therefrom. 

2. Personal violence actually inflicted or grave 
insults. 

3. Violence exercised by the husband toward 
the wife in order to force her to change her religion. 

4. The proposal of the husband to prostitute his 
wife. 

5. The attempts of the husband or wife to 
corrupt their sons or to prostitute their daughters, 
and connivance in their corruption or prostitution. 
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6. The condemnation of a spouse to perpetual 
chains or hard labor (cadena o reclusion perpetua). 

Art. 106. The innocent spouse only can petition 
for divorce. 

Art. 107. The provisions of Article 103 shall be 
applicable to suits for divorce and to their interlocutory 
issues. 



Title V. 
PATERNITY AND FILIATION. 



Chapter I. 
LEGITIMATE CHILDREN. 

Art. 108- Children bom after the one hundred 
and eighty days following that of the celebration of 
marriage and before the three hundred days following 
its dissolution or the separation of the spouses shall 
be presumed legitimate children. 

Against this presiunption no other proof shall be 
admitted than that of the physical impossibihty of 
the husband to have had access to his wife during the 
first one hundred and twenty days of the three hundred 
next preceding the birth of the child. 

Art. 109. A child shall be presumed to be 
legitimate^ even though the mother should have de- 
clared against its legitimacy or should have been 
convicted of adultery. 

Art. 110. The child bom within the one hundred 
and eighty days following the celebration of a marriage 
shall be presumed to be legitimate if any of the follow- 
ing circumstances exist: 

1. If the husband knew, before the marriage, 
that his wife was pregnant. 

2. If he, being present, consented that in the 
certificate of birth his name be given the child borne 
by his wife. 

3. If he has expressly or impUedly acknowledged 
the child as his own. 

ToL Xn^lS. 925 
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Chapter III. 

LEGITIMIZED CHILDREN. 

Art. 119. Only natural children can be legiti- 
mized. 

Natural children are those bom out of wedlock 
of parents who, at the time of the conception of the 
child, could have married with or without dispensa- 
tion. 

Art. 120. Legitimation shaU take place — 

1. By the subsequent marriage of the parents. 

2. By royal concession. 

Art. 134. An acknowledged natural child haB 
ari^t: 

1 . To bear the surname of the person acknowledg- 
ing it. 

2. To receive support from the same, in accord- 
ance with article 143. 

3. To receive, in a proper case, the hereditary 
portion fixed in this code. 

Art. 139. Illegitimate children not in the enjoy- 
ment of the legal status of natural children shall only 
have the right to claim support from their parents 
in accordance with article 143. 

Art. 140. The right to support, referred to in 
the*preceding article, can only be claimed — 

1. If the paternity or maternity is inferred from 
a final judgment rendered in a criminal or civil action. 

2. If the paternity or maternity is shown in an 
indisputable document, from the father or mother, in 
which the filiation is expressly acknowledged. 

3. With regard to the mother, if the fact of the 
birth and the identity of the child are fully proven. 

Art. 154. The father, and, in his absence, the 
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mother, has authority over their legitimate children, 
not emancipatedi and the children are bound to obey 
them while they remain under their authority and 
always to show them respect and reverence- 
Acknowledged natural children and adopted 
minors are under the authority of the fatiber or of the 
mother who acknowledges or adopts them, and must 
also comply with the obligations referred to in the 
preceding paragraph. 



Chaptbb II. 

EFFECTS OF PARENTAL AUTHORITY WITH 

REGARD TO THE PERSONS OF 

THE CHILDREN. 

Abt. 155. The father, and, in his absence, the 
mother, has, with regard to their children not emanci- 
pated — 

1. The duty of supporting them, to keep them 
in their company, educate and instruct them in pro- 
portion to their means, and represent them in the 
exercise of all actions that may redound to their benefit. 

2. The right to correct and punish them 'moder- 
ately. 



Chapter III. 

EFFECT OF PARENTAL AUTHORITY WITH 

REGARD TO THE PROPERTY OF 

THE CHILDREN. 

Art. 159. The father, or, in his absence, the 
mother, is the legal administrator of the property 
of the children who are under their authority. 
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Art. 160. The ownership of property which a 
child not emancipated may have acquiiedi or acquires 
by its work or industry or for any good consideration, 
is vested in the child, and the usufruct in the father 
or mother who has him or her under his or her authority 
and in his or her company; but if the child, with the 
consent of the parents, lives independently of them, he 
or she shall be considered as emancipated for all 
purposes with regard to said property and shall own 
it and enjoy the usufruct and administration thereof. 

Art. 161. The ownership and usufruct of what 
the child acquires with the capital of his or her parents 
is vested in the latter; but should the parents expressly 
assign to him or her the whole or a part of the profits 
which he or she may obtain, such profits shall not be 
chaigeable to the latter in the inheritance. 

Art. 162. The ownership or usufruct of the 
property or income donated or left by will to a child 
not emancipated, to cover the cost of his or her educa- 
tion and instruction, is vested in him or her; but the 
father or the mother shall have the administration 
thereof if no other proviso has been made in the gifts 
or bequest, in which case the will of the donors shall 
be strictly observed. 



Chapter IV. 

MANNER OF TERMINATION OF THE PA- 
RENTAL AUTHORITY. 

Art. 167. Parental authority terminates — 

1. By the death of the parents or of the child. 

2. By emancipation. 

3. By the adoption of the child. 
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Art. 168. The mother who contracts a second 
marriage loses her parental authority over her children^ 
miless the deceased husband^ the father of the latter, 
should have in his will made express provision for the 
remarriage of his widow, and had ordered that in such 
case she was to preserve and exercise the parental 
authority over their children. 



Chapter V. 
ADOPTION. 

Art. 173. Persons who are in the full enjoyment 
of their civil rights and have attained 45 years of age 
can adopt. The adopter must be at least fifteen 
year& older than the adopted. 

Art. 174. Adoption is forbidden — 

1. To the clergy. 

2. To those having legitimate or legitimized 
descendants. 

3. To the guardian with regard to his ward, until 
liis accounts have been fully approved. 

4. To a spouse without the consent of his consort. 
Spouses may adopt jointly, and, with the exception 
of this case, nobody can be adopted by more than 
one person. 

Art. 175. The adopted may use together with the 
surname of his or her family that of the adopter, this 
being stated in the deed of adoption. 

Art. 176. The adopter and the adopted owe 
each other mutual support. This obligation is under- 
stood without prejudice to the preferred right of 
acknowledged natural children and of the ascendants 
of the adopter to be supported by the latter. 
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Abt. 177. The adopter does not acquiie any- 
right whatsoever to mherit from the adopted. . Neither 
does the adopted acquire any right to inherit from 
the adopter, except by will, unless the adopter in the 
deed of adoption has bound himself or herself to 
make said child his or her heir. This obligation shall 
produce no effect when the adopted dies before the 
adopter. The adopted retains all the rights belonging 
to him or her in his or her natural family excepting 
those relating to the parental authority t 



BOOK SECOND. 

PROPERTT, OWNBRSraP, AND ITS MODIFIGATION6. 



Title I . 
CLASSIFICATION OF PROPERTY, 

FRELDONARY PROVISION. 

Art. 333. All thing? which are or may be the 
subject of appropriation are consideied either as 
personal or real property. 



Chaptbb I. 
REAL PROPERTY. 

Art. 334. Real property consists of: 

1. Lands, buildings, roads, and oonstractions 
of all kinds adherent to the soil. 

2. Trees and plants and ungathered products 
while they are not separated from the land and form 
an integral part of the real property. 

3. All that is attached to real property in a 
fixed manner, so that it can not be separated there- 
from without breaking the matter or injuring the 
object. 

4. Statues, reliefs, paintings, or other useful or 
ornamental objects placed in buildings or on lands 
by the owner of the real estate in such a manner as 
to show the intention of attaching them permanently 
to the estate. 

6. Machinery, vessels, instruments, or utensils, 

981 
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destined by the owner of the estate to the industry 
or work he may carry on in a building or estate and 
which are directly required to satisfy the necessities 
of the said work. 

6. Vlvaries for animals^ pigeon houses^ bee- 
hives, fish ponds, or beds for similar purposes, when 
the owner has placed or preserves them for the purpose 
of keeping the same attached to the estate and forming 
a permanent part thereof. 

7. Maniu:e destined to the cultivation of an 
estate, when it is on the ground in which it is to be 
employed. 

8. Mines, quarries, and dumps, while attached 
to the soil, and running or stagnant waters. 

9. Docks and constructions, even though floating, 
the purpose and conditions of which are to remain 
at a fixed place in a river, lake, or on a coast. 

10. Administrative concessions for pubhc works, 
and easements, and other property rights in real estate. 



Chapter II. 
PERSONAL PROPERTY. 

Art. 335. Personal property is considered any- 
thing susceptible of appropriation and not included 
in the foregoing chapter, and, in general, all that 
which can be carried from one place to another without 
damage to the real estate to which it may be attached. 

Art. 336. Incomes or pensions, either for life 
or hereditary, in favor of a person or family, provided 
they do not encumber real estate with a property lien, 
as well as alienated offices, contracts for public services, 
and mortgage loan bonds or certificates are also per- 
sonal property. 
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Art. 337. Personal property is either consxim- 
able (fungibles) or nonconsumable (non fungibles). 

To the first class belongs that which can not be 
made use of, by reason of its nature, without consuming 
it; all other personal property belong^ to the second 
class. 



Chapter III . 
PROPERTY WITH REGARD TO OWNERSHIP. 

Art. 338. Property is of public or private owner- 
ship. 

Art. 339. Property of public ownership is: 

1. That destined to the public use^ such as roads, 
canals, rivers, torrents, ports, and bridges constructed 
by the State, and banks, shores, roadsteads, and that 
of a similar character. 

2. That belonging exclusively to the State with- 
out being for public use and which is destined to some 
public service, or to the development of the national 
wealth, such as walls, fortresses, and other works for 
the defense of the territory, and mines, until their 
concession has been granted. 

Art. 340. All other property belonging to the 
State which has not the conditions stated in the 
preceding article is considered as private property. 

Art. 341. Property of public ownership, when 
no longer devoted to general uses or to the require- 
ments of the defense of the territory, shall become a 
part of the State property. 

Art. 342. Property of the royal patrimony is 
govemed by its special law, and in what is not pro- 
vided for therein by the general provisions established 
by this code regarding private property. 
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Art. 343. The property of provinces and of 
towns is divided into property for public use and 
patrimonial property. 

Art. 344. Property for public use in provinces 
and in towns comprises the provincial and town roads, 
the squares, streets, fountains, and public waters, 
the promenades, and public works of general service 
supported by the said towns or provinces. 

All other property possessed by either is pat- 
rimonial, and shall be governed by the provisions of 
this code, unless otherwise prescribed in special laws. 

Art. 345. Besides the patrimonial property of 
the State, or provinces, and of municipalities, that 
belonging to private parties, individually or collec- 
tively, is property of private ownership. 

FROVISIONS COMMON TO THE TmtEE PRECEDING 
CHAFFERS. 

Art. 346. Whenever by provision of law or by 
an individual declaration the expression real property 
or personal property is used, there shall be understood 
as included in the same, respectively, that enumerated 
in chapter one and in chapter two. 

Whenever the word fumitiu-e (meubles) alone is 
used there shall not be understood as included therein 
money, credits, coiomercial securities, bonds, jewels, 
scientific or artistic collections, books, medals, arms, 
clothing, horses or carriages and their accessories, grain, 
liquids (paldoa)^ and merchandise or other things, the 
principal use of which is not to furnish or ornament 
residences, with the exception of the case in which, by 
the context of the law or of the individual provision, 
the contrary clearly appears. 

Art. 347. Whenever, in a sale, legacy, or gift 
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or any other provision in which reference is made to 
personal or real property, its possession or ownership 
is transfened with everything it may include, there 
shall not be understood as comprised in the transfer 
money, bonds, credits, and actions, the titles to which 
are contained in the thing transferred, unless the 
intention of including such securities and rights in the 
transfer is obvious. 



CShapter n* 

INHERITANCES. 

Section I, Capacity to Succeed by Will ob 
IN THE Absence Thereof. 

Art. 744. All persons not disqualified by law 
may succeed by will or in the absence thereof. 

Art. 756. The following are disqualified to suc- 
ceed by reason of unworthiness: 

1. Parents who have abandoned their children 
or prostituted their daughters or made attempts 
against their chastity. 

2. He who has been sentenced in a trial for hav- 
ing made attempts against the life of the testator, his 
spouse, descendents, or ascendants. 

If the offender should be an heir by force of law, 
he shall lose his legal portion. 

3. He who has accused the testator of a crime 
for which the law imposes an exemplary punishment, 
when the accusation is declared libelous. 

4. The heir of age who, knowing of the violent 
death of the testator, has not denounced it to the 
courts within a month, unless the latter had already 
acted ex officio. 
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This prohibition shall cease in cases in which, ac- 
cording to law, there is no obligation to make an ac- 
cusation. 

5. A person sentenced at a trial for adultery 
with the wife of the testator. 

6. He who by threats, fraud, or violence, forces 
the testator to make a will or to change it. 

7. He who, by the same means, prevents another 
from making a will or from revoking one already made, 
or who forges, conceals, or changes a subsequent one. 

Art. 757. The reasons for unworthiness shall 
produce no effect if the testator had knowledge thereof 
at the time of making the will, of if, having been in- 
formed of them subsequently, has condoned the same 
in a public instrument. 

Section 2. Designation op HEiRsmp. 

Art. 763. A person who has no heirs by force of 
law may dispose by will of all his property or part of it 
in favor of any person qualified to acquire it. 

A person who having heirs by force of law may 
dispose of his property only in the manner and with 
the limitations established in section 5 of this chapter. 

Section 5. Legal Portions. 

Art. 806. A legal portion is that part of the 
property which the testator can not dispose of because 
the law has reserved it for specified heirs, called, on 
that account, heirs by force of law. 

Art. 807. Heirs by force of law are: 

1. Legitimate children and descendants, with 
regard to their legitimate parents and ascendants. 

2. In the absence of the foregoing, the legitimate 
parents and ascendants, with regard to their legitimate 
diildren and descendants. 
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3. The widower or widow, the natural children 
legally acknowledged, and the father or the mother 
of the latter, in the manner and extent established in 
articles 834, 835, 836, 837, 840, 841, 842, and 846. 

Art. 808. The legal portion of legitimate chil- 
dren and descendants is composed of two-thirds of the 
hereditary estate of the father and of the mother. 

Nevertheless, the latter may dispose of one of the 
two-thirds forming the legal portion in order to apply 
it as a betterment to their legitimate children and de- 
scendants. 

The remaining third shall be at their free disposal. 

Art. 809. The legal portion of the parents or 
ascendants is constituted by one-half of the hereditary 
estate of the children and descendants. The latter 
may unrestrictedly dispose of the other half, with 
the exception of what is established in article 836. 

Art. 810. The legal portion reserved to the 
parents shall be divided between both equally; if one 
of the parents should have died, the surviving one shall' 
receive the whole. 

If the testator leaves neither a father nor a mother, 
but ascendants in the same degree on the paternal or 
maternal side, the estate shall be divided equally 
between both lines. If the ascendants should be of a 
different degree, it shall whoUy belong to the nearest 
ones of either line. 

Section 6. Betterments (mejoras). 

Art. 823. The father or the mother may dis- 
pose of one of the two-thirds destined as the legal por- 
tion in favor of one or more of their children or descend- 
ants. 

This portion is caUed a betterment (mejara). 
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Art. 824. No other incumbranoes can be im- 
posed upon the betterment than those which may be 
established in favor of the heirs by force of law or their 
descendants. 

Art. 825. No gift by contract inter vivoSy either 
simple or for a valuable consideration, in favor of 
children or descendants who may be heirs by force of 
law shall be considered as a betterment if the donor 
has not expressly declared his intention to that effect. 

Art. 826. The promise to give or not to give a 
betterment made in a public instrument of a marriage 
agreement shall be valid. 

Any provision of the testator in contravention of 
the promise shall not have any effect. 

Art. 827. The betterment, even if made with 
the delivery of the property, shall be revokable, unless 
it has been made in a marriage agreement or by a con- 
tract involving a valuable consideration made with a 
third person. 

Art. 828. A bequest or legacy made by the 
testator to one of his children or descendants shall not 
be considered as a betterment, except when the testator 
has expressly declared such to be his intention or when 
it can not be included in the portion he can freely dis- 
pose of. 

Section 7. Rights op the Survivino Spoitbb. 

Art. 834. The widower or widow who, on the 
death of his or her spouse, is not divorced, or should 
be so by the fault of the deceased spouse, shall have a 
right to a portion in usufruct equal to that correspond- 
ing by way of legal portion to each of the Intimate 
children or descendants who have not received any 
betterment. 
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If one legitimate child or descendant only sur- 
vives, the widower or widow shall have the usufruct 
of the third destined to the betterment, the former 
preserving the direct ownership until, on the death of 
the surviving spouse, the title is merged in him. 

If the spouses should be separated by a suit for 
divorce, the result of the suit shall be awaited. 

If there should have been a pardon or a reconcilia- 
tion between the divorced spouses, the surviving one 
shall preserve his or her rights. 

Section 8. Rights of iLLEGrnMATE Children. 

Art. 840. When the testator leaves legitimate 
children or descendants, and natural children, legally 
acknowledged, each of the latter shall have a right to 
one-half of the portion pertaining to each of the Inti- 
mate children who have not received any betterment, 
provided it can be included in the third which may be 
freely disposed of, from which it must be taken, after 
the burial and funeral expenses have been deducted. 

The legitimate children may pay the portion per- 
taining to the natural ones in cash, or in other property 
of the estate, according to just rules. 

Art. 841. Should the testator not leave any 
legitimate children or descendants, but legitimate 
ascendants, the acknowledged natural children shall 
have a right to one-half of the part of the estate which 
can be freely disposed of by the testator. 

This is understood witibout prejudice to the legal 
portion of the surviving spouse, in accordance with 
article 836; so that when the spouse survives with 
acknowled^ natural children, what may be lacking 
to make up their legal portion shall be awarded to them 
as a naked property right during the life of the spouse. 
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Art. 842. When the testator leaves no legitimate 
descendants or ascendants, the acknowledged natural 
children shall be entitled to a third of the inheritance. 

Art. 843. The rights granted natural children 
by the foregoing article are transmitted on their death 
to their legitimate descendants. 

Art. 844. The hereditary portion of children 
legitimized by royal concession shall be equal to that 
established by law in favor of acknowledged natural 
children. 

Art. 845. Ill^timate children who have not the 
character of natural children shall be entitled to sup- 
port only. 

The obligation of the person who is to support 
them shall be transmitted to his or her heirs, and shall 
continue until said children attain their majority, and 
in case they should be incapacitated, while the in- 
capacity lasts. 

Section 4. Acceptance and Repudiation of the 
Inheritance. 

Art. 988. Acceptance and repudiation of the 
inheritance are acts entirely voluntary and free. 

Art. 989. The effects of the acceptance and re- 
pudiation shall alwa3rs retroact to the moment of the 
death of the person whose property is inherited. 

Art. 990. Acceptance or repudiation of the in- 
heritance can not take place, either partially, for a cer- 
tain period, nor conditionally. 

Art. 991. No person can accept nor repudiate 
an inheritance, without being certain of the death of 
the person from whom he is to inherit and of his rights 
to the inheritance. 
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Section 5. Benefit of Inventory and Right to 

Deliberate. 

Art. 1010. Every heir may accept an inherit- 
ance under benefit of inventory, even though the tes- 
tator should have forbidden it. 

He may also request the making of the inventory 
before accepting or repudiating the inheritance, in 
order to deliberate on this point. 

Art. 1011. The acceptance of the inheritance, 
under the benefit of inventory, may be made before a 
notary or in a writing before any of the judges of com- 
petent jurisdiction in testamentary or intestate pro- 
ceedings. 
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BOOK FOURTH. 
Obligations and Gontracteb. 



Tttlb I. 
OBLIGATIONS. 



Ghafteb I. 
GENERAL PROVISIONS. 

Abt. 1088. Every* obligation consistB in giving, 
doing, or not doing something. 

Art. 1089. Obligations are created by law, by 
contracts, by quasi-contracts, and by illicit acts and 
omissions or by those in which any kind of fault or 
negligence occurs. 

Art. 1090. Obligations arising from law are not 
presumed. Those expressly determined in this code 
or in special laws are the only demandable ones, and 
they shall be governed by the provisions of the laws 
which may have established them and by those of this 
book in regard to what has not been prescribed by 
said laws. 

Art. 1091. Obligations arising from contracts 
have legal force between the contracting parties, and 
must be fulfilled in accordance with their stipulations. 

Art. 1092. CSvil obligations, arising from crimes 
or misdemeanors, shall be governed by the provisions 
of the penal code. 

Art. 1093. Those arismg from acts or omissions, 
in which faults or negligence, not punished by law, 
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occur, shall be subject to the provisions of diapter 
2 of title 162 of this book. 



Chapter II. 
NATURE AND EFFECTS OF OBLIGATIONS. 

Abt. 1094. A person obliged to give something 
18 also bound to preserve it with the diligence pertain- 
ing to a good father of a family. 

Art. 1095. A creditor has a right to the fruits 
of a thing from the time the obligation to deliver it 
arises. However, he shall not acquire a property right 
thereto until it has been delivered to him. 

Art. 1096. Should the thing to be delivered be 
a specified one the creditor, independently of the rig^t 
granted him by article 1001, may compel the debtor to 
make the delivery. 

Should the thing be undetermined or generic he 
may ask that the obligation be fulfilled at the expense 
of the debtor. 

Should the person obligated be in default, or be 
bound to deliver the same thing to two or more different 
persons, he shall be liable therefor with regard to 
unforeseen events until the delivery is made. 

Art. 1097. Hie obligation to give a specified 
thing includes that of delivering all of its accessories, 
even though they may not have been mentioned. 

Art. 1098. If the person obliged to do something 
should not do it, it shall be ordered to be done at his 
expense. 

This shall also be done should he act in contraven- 
tion of the tenor of the obligation. Whatever has been 
badly done may also be ordered to be undone. 
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Abt. 1099. The provisions of the second para- 
graph of the preceding article shall also be observed 
when the obligation consists in not doing and the 
debtor should do what he has been forbidden. 

Abt. 1100. Persons obliged to deliver or to do 
something are in default from the moment when the 
creditor demands the fulfillment of their obligation, 
judicially or extrajudicially. 

However, the demand of the creditor, in order 
that default may exist, shall not be necessary — 

1. If the obligation or law declares it expressly. 

2. If by reason of its nature and circumstances 
it may appear that the fixing of the period within which 
the thing was to be delivered or the service rendered 
was a determinate cause to constitute the obligation. 

In mutual obligations none of the persons bound 
shall incur default if the other does not fulfill or does 
not submit to properly fulfill what is incumbent upon 
him. From the time one of the persons obligated 
fulfills his obligation the default begins for the other 
party. 

Abt. 1101. Those who in fulfilling their obliga- 
tions are guilty of fraud, negligence, or delay, and 
those who in any manner whatsoever act in contra- 
vention of the stipulations of the same, shall be subject 
to indemnify for the losses and damages caused 
thereby. 

Abt. 1102. Liability arising from fraud is de- 
mandable in all obligations. The renunciation of the 
action to enforce it is void. 

Abt. 1103. Liability arising from negligence is 
also demandable in the fulfillment of all kinds of obliga- 
tions; but it may be mitigated by the court, according 
to the case. 
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Abt. 1104. The fault or negligenoe of the debtor 
consists of the omission of the steps which may be re- 
quired by the character of the obligation, and which 
may pertain to the circumstances of the persons, time, 
and place. 

Should the obligation not state what conduct is 
to be observed in its fulfillment, that observed by a 
good father of a family shall be required. 

Abt. 1 105. No one shall be liable for events which 
could not be foreseen, or which having been foreseen 
were inevitable, with the exception of the cases ex- 
pressly mentioned in the law or those in which the 
obligation so declares. 

Abt. 1106. Indemnity for losses and damages 
includes not only the amount of the loss which may 
have been suffered, but also that of the profit which the 
creditor may have failed to realuBe, reserving the pro- 
visions contained in the following articles: 

Art. 1107. The losses and damages for which a 
debtor in good faith is liable, are those foreseen or 
which may have been foreseen, at the time of constitut- 
ing the obligation, and which may be a necessary con- 
sequence of its nonfulfillment. 

In case of fraud, the debtor shall be liable for all 
those which clearly may originate from the nonfulfill- 
ment of the obligation. 

Abt. 1108. Should the obligation consist in the 
payment of a sum of money, and the debtor should be 
in default, the indemnity for losses and damages, 
should there not be a stipulation to the contrary, shall 
consist in the payment of the interest agreed upon, 
and should there be no agreement, in that of the l^al 
interest. 

Until another rate is fixed by tbe government. 
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interest at the rate of 6 per cent per annum shall be 
considered as legal. 

Abt. 1109. Interest due shall earn legal interest 
from the time it is judicially demanded; even if the 
obligation should have been ^ent on this pomt. 

In commercial transactions the provisions of the 
code of commerce shall be observed. 

Pawn shops and savings banks shall be governed 
by their special regulations. 

Art. 1110. A receipt from a creditor for the prin- 
cipal, without any stipulation regarding interest, ex- 
tinguishes the obligation of the debtor with regard 
thereto. 

The receipt for the last installment of a debt, 
when the creditor has made no reservation, shall also 
extinguish the obligation with regard to the previous 
installments. 

Art. 1111. Creditors, after having attached the 
property of which the debtor may be in possession, in 
order to collect all that is due them, may exercise all 
the rights and actions of the latter for the same pur- 
pose, excepting those inherent in his person; they may 
also impugn the acts which the debtor may have per- 
formed in fraud of their right. 

Art. 1112. All the rights acquired by virtue of 
an obligation are transmissible, subject to law, should 
there be no stipulation to the contrary. 



Chapter III. 
DIFFERENT KINDS OF OBLIGATIONS. 

Section 1. Pure and Conditional Obligations. 

Art. 1113. Every obligation, the fulfillment of 
which should not depend upon a future or imcertain 
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event or upon a past event, unknown to the parties in 
interest, shall be immediately demandable. 

Every obligation, containing a condition subse- 
quent, shall also be demandable without prejudice to 
the effect of the performance. 

Abt. 1114. In conditional obligations, the ac- 
quisition of rights, as well as the extinction or loss of 
l^ose already acquired, shall depend upon the event 
constituting the condition. 

Art. 1115. If the fulfillment of the condition 
should depend upon the exclusive will of the debtor, 
the conditional obligation shall be void. If it should 
depend upon chance or upon the will of a third person, 
the obligation shall produce all its effects in accordance 
with the provisions of this code. 

Abt. 1116. Impossible conditions, those con- 
trary to morality, and those forbidden by law, shall 
annul the obligation depending upon them. 

The condition of not doing a thing whidi is im- 
possible is considered as not imposed. 

Art. 1117. The condition that a certain event 
shall happen within a fixed period, shall extinguish 
the obligation from the time the period lapses or when 
there is no doubt that the event will not take place. 

Art. 1118. The condition that a certain event 
shall not occiu* within a fixed period shall render the 
obligation binding from the time the period fixed 
elapses, or when it becomes evident that such event 
can not occur. 

Should there not be a fixed period, the condition 
shall be considered as fulfilled within the time which 
would probably have been fixed, in view of the nature 
of the obligation. 

Art. 1119. The condition shall be considered 
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as fulfilled when the obligated party should voluntarily 
prevent its fulfillment. 

Abt. 1120. The effects of a conditional obliga- 
tion to give after the condition has been fulfilled shall 
retroact to the day on whidi it was constituted. 
Nevertheless^ if the obligation should impose mutual 
prestations on the parties concerned, the fruits and 
interest for the time during which the condition has 
been pending shall be imderstood as compensating 
each other. Should the obligation be unilateral, the 
debtor shall become the owner of the fruits and in- 
terest collected, unless by reason of the nature and 
circumstances of the obligation it must be inferred 
that the will of the person constituting it was otherwise. 

In the obligations of doing or of not doing, the 
courts shall determine in each case the retroactive 
effect of the condition fulfilled. 

Abt. 1121. The creditor may, before fulfilling 
the conditions, enforce the actions which may be 
proper for the preservation of his right. 

The debtor may recover what he may have paid 
during the same period. 

Abt. 1122. Should the conditions be estab- 
lished for the purpose of suspending the efficiency of 
the obligation to give, the following rules shall be 
observed in case the thing should improve, or be lost 
or impaired while the condition is pending: 

1. If the thing was lost without fault of the 
debtor, the obligation shall be extinguished. 

2. If the thing was lost by the fault of the 
debtor, he is obliged to make good the losses and 
damages. 

It is imderstood the thing is lost when it perishes, 
becomes unsalable, or disappears in such a manner 
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that its existence is unknown, or it is not possible 
to recover it. 

3. If the thing deteriorates without fault of the 
debtor, the deterioration shall be borne by the creditor. 

4. If the thing should deteriorate by the fault 
of the debtor, the creditor may choose between the 
rescission of the obligation and its fulfillment, with 
indemnity for damages in both cases. 

5. If the thing should improve by its nature or 
by time, the improvements accrue to the benefit of 
the creditor. 

6. If it should improve at the expense of the 
debtor, the latter shall have no more rights than those 
granted a usufructuary. 

Art. 1123. If the object of the conditions should 
be to rescind the obligation to give, after they are 
performed, the parties in interest shall mutually 
return all they may have received. 

In cases of loss, deterioration or improvement of 
the thing, the provisions relating to debtors, con- 
tained in the preceding article, shall be applied to the 
person obliged to make restitution. 

With regard to the obligations of doing or not 
doing, the provisions of the second paragraph of 
article 1120 shall be observed in so far as the effects 
of the rescission are concerned. 

Art. 1124. The right to rescind the obligations 
is considered as implied in mutual ones, in case one 
of the obligated persons does not comply with what 
is incumbent upon him. 

The person prejudiced may choose between exact- 
ing the fulfillment of the obligation or its rescission, 
with indemnity for damages and payment of interest 
in either case. He may also demand the rescission, 
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even after having requested its fulfillment, should the 
latter appear impossible. 

The court shall order the rescission demanded, 
unless there are sufficient causes authorizing it to fix 
a period. 

This is understood without prejudice to the 
rights of third acquirers, in accordance with articles 
1295 and 1298, and with the provisions of the mort- 
gstgelaw. 



FORTY-FIRST SUBJECT, 



Legal Ethics. 



Ma 



INTRODUCTION. 

The definition and scope of Legal Ethics is dis- 
cussed by Prof. Warvelle, in his work on this subject, 
as follows: 

'^Thus far we have been considering only the 
general subject of ethics, while our special study 
is denominated legal ethics.' But this is, to a large 
extent, a misnomer, for our study has nothing to do 
with law as law, but relates wholly to professional con- 
duct on the part of those who assume to practice law. 
For this reason, therefore, we shall more nearly ex- 
press the idea involved if we call it 'professional ethics.' 
Yet even this term is unsatisfactory, for it seems to 
imply that there may be different standards of righte- 
ous living and conduct. Indeed, it suggests the very 
pertinent inquiry: Do men by entering a particular 
profession thereby assume any moral duties on the 
one hand or acquire any exemption on the other, dis- 
tinguishable from those which apply to the rest of 
mankind? The answer is an unqualified Nol Truth, 
sincerity, honesty, fidelity and the rest of the virtues, 
are imposed alike upon the hmnble artisan and eminent 
advocate, while the rules which prompt to action are 
the same in either case. 

'^ut convenience has invented phrases which 
custom has sanctioned, until they have become parts 
of our common speech, and thus have been coined such 
barbarous terms as Q^gal ethics,' 'medical ethics,' etc.^ 
meaning thereby the moral principles and codes of 
specialized rules that have been built upon them, 
which, in theory at least, are to govern the conduct of 
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the practitioner as a practitioner. It will be found 
upon investigation^ however, that while many of these 
rules are but special applications of broad principles, 
others are strictly conventional usages of the particular 
profession. This is strikingly illustrated by those 
rules which relate to the professional intercourse of 
practitioners, and, while such rules have a decidedly 
ethical basis, they are yet of that character to which 
we ordinarily apply the term 'etiquette.' 

''Legal ethics may also be distinguished from 
the general subject in that while a violation of the 
moral code, as established by the conventions of so- 
ciety, will usually result in nothing worse than social 
ostracism, a disregard of the ethics of the bar may 
result in professional death. In society men are kept 
within bounds by no stronger a force than pubUc 
opinion, but in the l^gal profession a summary juris- 
diction is lodged in the courts to discipline offenders 
against morals and good conscience. To this extent 
legal ethics partakes of the nature of law. 

"But this disciplinary power extends only to 
the lawyer as a lawyer. It is exercised only with 
respect to professional duty. As a man and a citizen 
the lawyer is not distinguishable from other men. 
His obligations to society are the same as those of 
every other citizen, and for any breaches thereof, 
amounting to no more than a disregard of conven- 
tional usage, he can be arraigned only at the bar of 
public opinion. 

"It may be said, and with much truth, that a 
man called to the honorable position of an advocate 
should exhibit, both in and out of his profession, the 
sterling qualities that constitute the highest excellence 
of righteous living. But this is a duty incumbent on 
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all men, whatever may be their avocation or their 
position in society. The law does not concern itself 
with moral duties, however much they may serve to 
influence legislation, nor does legal ethics properly ex- 
tend to individual character.'' 

During the present year the American Bar As- 
sociation has adopted a comprehensive code of legal 
ethics. This code, containing the consensus of opinion 
of this body comprising a large number of the leading 
lawyers of America, is entitled to more weight than 
the opinion of any individual can be entitled to, and 
therefore lai^ely supersedes the various works written 
on this subject. The text of this code is as follows: 
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AMERICAN BAR ASSOCIATION— CANONS OF 
PROFESSIONAL ETHICS. 

Chapter I. 

PREAMBLE. 

In America, where the stability of courts and of 
all departments of government rests upon the ap- 
proval of the people, it is peculiarly essential that 
the system for establishing and dispensing justice 
be developed to a high point of efficiency and so main- 
tained that the public shall have absolute confidence 
in the integrity and impartiality of its administration. 
The future of the Republic, to a great extent, depends 
upon our maintenance of justice pure and unsullied. 
It cannot be so maintained unless the conduct and the 
motives of the members of our profession are such as 
to merit the approval of all just men. 



Chapter II. 
THE CANONS OF ETfflCS. 

No code or set of rules can be framed whicb will 
particularize all the duties of the lawyer in the vary- 
ing phases of litigation or in all the relations of pro- 
fessional life. The following canons of ethics are 
adopted by the American Bar Association as a general 
guide, yet the enumeration of particular duties should 
not be construed as a denial of the existence of others 
equally imperative, though not specifically mentioned: 

Section 1. The Dimr of the Lawyer to the Courts. 

It is the duty of the lawyer to maintain towards 
the courts a respectful attitude, not for the sake of 
the contemporary incumbent of the judicial office, 
but for the maintenance of its supreme importance. 
Judges, not being wholly free to defend themselves, 
are peculiarly entitled to receive the support of the 
Bar against unjust critidsm and clamor. Whenever 
there is proper ground for serious complaint of a 
judicial officer, it is the right and duty of the lawyer 
to submit his grievances to the proper authorities. 
In such cases, but not otherwise, such charges should 
be encouraged and the person making them should 
be protected. 

Section 2. The Selection of Judges. 

It is the duty of the Bar to endeavor to prevent 
political considerations from outweighing judicial fit- 
ness in the selection of judges. It should protest 
earnestly and actively against the appointment or 
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election of those who are unsuitable for the bench; 
and it should strive to have elevated thereto only 
those willing to for^o other employments, whether 
of a business, political or other character, which may 
embarrass their free and fair consideration of ques- 
tions before them for decision. The aspiration of 
lawyers for judicial position should be governed by 
an impartial estimate of their ability to add honor 
to the office and not by a desire for the distinction 
the position may bring to themselves. 

Segugn 3. Attempts to Exert Personal In- 
fluence ON THE COXTRT. 

Marked attention and unusual hospitality on 
the part of a lawyer to a judgq, uncalled for by the 
personal relations of the parties, subject both the 
judge and the lawyer to misconstructions of motive 
and should be avoided. A lawyer should not com- 
municate or argue privately with the judge as to the 
merits of a pending; cause, and he deserves rebuke 
and denunciation for any device or attempt to gain 
from a judge special personal consideration or favor. 
A self-respecting independence in the discharge of 
projessional duty, without denial or diminution of the 
coiu*tesy and respect due the judge's station, is the 
only proper foundation for cordial personal and 
official relations between Bench and Bar. 

Section 4. When Counsel for an Indigent 

Prisoner. 

A lawyer assigned as counsel for an indigent 
prisoner ought not to ask to be excused for any trivial 
reason, and should always exert his best efforts in 
his behalf. 
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Section 5. The Defense or Prosecution of Thosb 
Accused of Crime. 

It is the right of the lawyer to undertake the 
defense of a person accused of crimei regardless of 
his personal opinion as to the guilt of the accused; 
otherwise innocent persons, victims only of suspicious 
circumstances, might be denied proper defense. Hav- 
ing undertaken such defense, the lawyer is bound 
by all fair and honorable means, to present every 
defense that the law of the land permits, to the end 
that no person may be deprived of life or liberty, but 
by due process of law. 

The primary duty of a lawyer engaged in public 
prosecution is not to convict, but to see that justice 
is done. The suppression of facts or the secreting of 
witnesses capable of establishing the innocence of the 
accused is highly reprehensible. 

Section 6. Adverse Influences and CoNFLiciiNa 

Interests. 

It is the duty of a lawyer at the time of retainer 
to disclose to the client all the circumstances of his 
relations to the parties, and any interest in or con- 
nection with the controversy, which might influence 
the client in the selection of counsel. 

It 18 unprofessional to represent conflicting inter- 
ests, except by express consent of all concemed given 
after a full disclosure of the facts. Within the mean- 
ing of this canon, a lawyer represents conflicting 
interests when, in behalf of one client, it is his duty 
to contend for that which duty to another client 
requires him to oppose. 

The obligation to represent the client with un- 
divided fidelity and not to divulge his secrets or 
confidences forbids also the subsequent acceptance 
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of retainers or employment from others in matters 
adversely affecting any interest of the client with 
respect to which confidence has been reposed. 

Section 7. Professional Colleagues and Con- 
flicts OF Opinion. 

A client's proffer of assistance of additional 
comisel should not be r^arded as evidence of want 
of confidence, but the matter should be left to the 
determination of the client. A lawyer should decline 
association as colleague, if it is objectionable to the 
original counsel, but if the lawyer first retained is 
relieved, another may come into the case. 

When lawyers jointly associated in a cause cannot 
agree as to any matter vital to the interest of the 
client, the conflict of opinion should be frankly stated 
to him for his final determination. His decision 
should be accepted unless the nature of the difference 
makes it impracticable for the lawyer whose judg- 
ment has been overruled to co-operate effectively. 
In this event it is his duty to ask the client to relieve 
him. » 

Efforts, direct or indirect, in any way to encroach 
upon the business of another lawyer, are unworthy 
of those who should be brethren at the bar; but, 
nevertheless, it is the right of any lawyer, without 
fear or favor, to give proper advice to those seeking 
relief against unfaithful or neglectful counsel, generally 
after communication with the lawyer of whom the 
complaint is made. 

Section 8. Advising Upon the Merits of a Client's 

Cause. 

A lawyer should endeavor to obtain full knowl- 
edge of his client's cause before advising thereon, 
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and he is bound to give a candid opinion of the merits 
and probable result of pending or contemplated litiga- 
tion. The miscarriages to which justice is subject, by 
reason of surprises and disappointments in evidence 
and witnesses, and through mistakes of juries and 
errors of courts, even though only occasional, ad- 
monish lawyers to beware of bold and confident 
assurances to clients, especially where the employ- 
ment may depend upon such assurance. Whenever 
the controversy will admit of fair adjustment, the 
client should be advised to avoid or to end the liti- 
gation. 

Section 9. Negotations with Oppostfe Pabty. 

A lawyer should not in any way commimicate 
upon the subject of controversy with a party rep- 
resented by coimsel; much less should be undertake 
to negotiate or compromise the matter with him, 
but should deal only with his counsel. It is incum- 
bent upon the lawyer most particulary to avoid every- 
thing that may tend to mislead a party not represented 
by counsel, and he should not undertake to advise 
him as to the law. 

Section 10. Acqihrinq Interest in Litigation. 

The lawyer should not purchase any interest in 
the subject matter of the litigation which he is con- 
ducting. 

Section 11. Dealing with Trust Property. 

Money of the client or other trust property coming 
into the possession of the lawyer should be reported 
promptly, and except with the client's knowledge 
and consent should not be commingled with his 
private property or be used by him. 
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Section 12. Fixing the Amount of the Fee. 

In fixing fees, lawyers should avoid charges which 
overestimate their advice and services, as well as 
those which undervalue them. A client's ability to 
pay cannot justify a chaige in excess of the value of 
the service, though his property may require a less 
charge, or even none at all. The reasonable requests 
of brother lawyers, and of their widows and orphans 
without ample means, should receive special and 
kindly consideration. 

In determining the amount of the fee, it is proper 
to consider: (1) the time and labor required, the 
novelty and difficulty of the questions involved, and 
the skill requisite properly to conduct the cause; 
(2) whether the acceptance of employment in the 
particular case will preclude the lawyer's appearance 
for others in cases likely to arise out of the trans- 
action, and in which there is a reasonable expectation 
that otherwise he would be employed, or will involve 
the loss of other business while employed in the parti- 
cular case or antagonisms with other clients; (3) the 
customary chaiges of the bar for similar services; 

(4) the amount involved in the controversy and the 
benefits . resulting to the client from the services; 

(5) the contingency or the certainty of the com- 
pensation; and (6) the character of the employment, 
whether casual or for an established and constant 
client. No one of these considerations in itself is 
controlling. They are mere guides in ascertaining 
the real value of the service. 

In fixing fees it should never be forgotten that 
the profession is a branch of the administration of 
justice and not a mere money-getting trade. 
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Section 13. Contingent Fees. 

Contingent fees lead to many abuses^ and where 
sanctioned by law should be under the supervision 
of the court. 

Section 14.^ Sthng a Client for a Fee. 

Controversies with clients concerning compensa- 
tion are to be avoided by the lawyer so far as shall 
be compatible with his self-respect and with his right 
to receive reasonable recompense for his services; 
and lawsuits with clients should be resorted to only 
to prevent injustice, imposition or fraud. 

Section 15. How par a Lawyer may go in Sup- 
porting A Client's Cause. 

Nothing operates more certainly to create or 
to foster popular prejudice against lawyers as a dass, 
and to deprive the profession of that full measure of 
public esteem and confidence which belongs to the 
proper discharge of its duties than does the false claim, 
often set up by the unscrupulous in defense of ques- 
tionable transactions, that it is the duty of the lawyer 
to do whatever may enable him to succeed in winning 
his client's cause. 

It is improper for a lawyer to assert in argument 
his personal belief in his client's innocence or in the 
justice of his cause. 

The lawyer owes '^entire devotion to the interest 
of the client, warm zeal in the maintenance and 
defense of his rights and the exertion of his utmost 
learning and ability/' to the end that nothing be 
taken or be withheld from him, save by the rules 
of law, legally applied. No fear of judicial disfavor 
or public unpopularity should restrain him from the 
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full discharge of his duty. In the judicial forum the 
client is entitled to the benefit of any and every remedy 
and defense that is authorized by the law of the land, 
and he may expect his lawyer to assert every such 
remedy or defense. But it is steadfastly to be borne 
in mind that the great trust of tHb lawyer is to be 
performed within and not without the bounds of the 
law. The office of attorney does not permit, much 
less does it demand of him for any client, violation of 
law or any manner of fraud or chicane. He must 
obey his own conscience and not that of his client. 

Section 16. Restraining Clients from Impro- 
prieties. 

A lawyer should use his best efforts to restrain 
and to prevent his clients from doing those things 
which the lawyer himself ought not to do, particu- 
larly with reference to their conduct towards courts, 
judicial officers, jurors, witnesses and suitors. If 
a client persists in such wrong-doing the lawyer should 
terminate their relation. 

Section 17. Ill Feeling and Personalities Be- 
tween Advocates. 

Clients, not lawyers, are the litigants. Whatever 
may be the ill-feeling existing between clients, it 
should not be allowed to influence counsel in their 
conduct and demeanor toward each other or toward 
suitors in the case. All personalities between counsel 
should be scrupulously avoided. In the trial of a cause 
it is indecent to allude to the personal history or the 
personal peculiarities and idiosyncrasies of counsel on 
the other side. Personal colloquies between counsel 
which cause delay and promote unseemly wrangling 
should also be carefully avoided. 
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Section 18. Treatment op Witnesses and Lrn- 

QANTS. 

A lawyer should always treat adverse witnesses 
and suitors with fairness and due consideration, and 
he should never minister to the malevolence or pre- 
judices of a client in the trial or conduct of a cause. 
The client cannot be made the keeper of the lawyer's 
conscience in professional matters. He has no right 
to demand that his counsel shall abuse the opposite 
party or indulge in offensive personaUties. Im- 
proper speech is not excusable on the ground that 
it is what the client would say if speaking in his own 
behalf. 

Section 19. Appearance op Lawyer as Witness 
POR ms Client. 

When a lawyer is a witness for his client, except 
as to merely moral matters, such as the attestation 
or custody of an instrument and the like, he should 
leave the trial of the case to other coimsel. Except 
when essential to the ends of justice, a lawyer should 
avoid testifying in court in behalf of his cUent. 

Section 20. Newspaper Discussion op Pending 

LmOATION. 

Newspaper publications by a lawyer as to pending 
or anticipated litigation may interfere with a fair 
trial in the courts and otherwise prejudice the due 
administration of justice. Generally they are to be 
condemned. If the extreme circumstances of a parti- 
cular case justify a statement to the public, it is un- 
professional to make it anonymously. An ex parte 
reference to the facts should not go beyond quotation 
from the records and papers on file in the court; but 
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even in extreme cases it is better to avoid any ex 
parte statement. 

Section 21. PuNCTUALrrr and Expedition. 

It is the duty of the lawyer not only to his client, 
but also to the courts and to the public to be punctual 
in attendance, and to be concise and direct in the 
trial and disposition of causes. 

Section 22. Candor and Fairness. 

The conduct of the lawyer before the court and 
with other lawyers should be characterized by candor 
and fairness. 

It is not candid or fair for the lawyer knowingly 
to misquote the contents of a paper, the testimony 
of a witness, the language or the argument of op- 
posing counsel, or the language of a decision or a 
text-book; or with knowledge of its invalidity, to cite 
as authority a decision that has been overruled, or a 
statute that has been repealed; or in argument to 
assert as a fact that which has not been proved, or 
in those jiuisdictions where a side has the opening 
and closing arguments to mislead his opponent by 
concealing or withholding positions in his opening 
argument upon which his side then intends to rely. 

It is unprofessional and dishonorable to deal other 
than candidly with the facts in taking the statements 
of witnesses, in drawing affidavits and other documents, 
and in the presentation of causes. 

A lawyer should not offer evidence which he 
knows the court should reject, in order to get the same 
before the jury by argument for its admissibility, 
nor should he address to the judge arguments upon 
any point not properly calling for determination by 
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him. Neither should he introduce into an argument, 
addressed to the court, remarks or statements intended 
to influence the jury or bystanders. 

These and all kindred practices are unprofessional 
and unworthy of an officer of the law charged, as 
is the lawyer, with the duty of aiding in the administra- 
tion of justice. 

Section 23. Attitude Toward Jury. 

All attempts to curry favor with juries by fawning, 
flattery or pretended solicitude for their personal 
comfort are unprofessional. Suggestions of counsel, 
looking to the comfort or convenience of jurors, and 
propositions to dispense with ai^ument, should be 
made to the court out of the jiuy's hearing. A lawyer 
must never converse privately with jurors about the 
case; and both before and during the trial he should 
avoid communicating with them, even as to matters 
foreign to the cause. 

Section 24. Right of Lawyer to Control the 

iNCmENTB OP THE TrIAL. 

As to incidental matters pending the trial, not 
affecting the merits of the cause, or working sub- 
stantial prejudice to the rights of the client, such as 
forcing the opposite lawyer to trial when he is under 
affliction or bereavement; forcing the trial on a parti- 
cular day to the injury of the opposite lawyer when 
no harm will result from a trial at a different time; in 
agreeing to an extension of time for signing a bill of 
exceptions, cross interrogatories and the like, the 
lawyer must be allowed to judge. In such matters 
no client has a right to demand that his coimsel shall 
be illiberal, or that he do anything therein repugnant 
to his own sense of honor and propriety. 
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Section 26. Taking Technical Advantage of 
Opposite Counsel; Agreements with Him. 

A lawyer should not ignore known customs or 
practice of the bar pr of a particular court, even when 
the law permits, without giving timely notice to the 
opposing counsel. As far as possible, important agree- 
ments, affecting the rights of clients, should be re- 
duced to writing; but it is dishonorable to avoid per- 
formance of an agreement fairly made because it is 
not reduced to writing, as required by rules of court. 

Section 26. Professional Advocacy Other Than 
Before Courts. 

A lawyer openly, and in his true character, may 
render professional services before legislative or other 
bodies, regarding proposed legislation and in advocacy 
of claims before departments of governments, upon 
the same principles of ethics which justify his appear- 
ance before the Courts; but it is unprofessional for a 
lawyer so engaged to conceal his attomeyship, or to 
employ secret personal solicitations, or to use means 
other than those addressed to the reason and under- 
standing to influence action. 

Section 27. Advertising, Direct or Indirect. 

The most worthy and effective advertisement 
possible, even for a young lawyer, and especially with 
his brother lawyers, is the establishemnt of a well- 
merited reputation for professional capacity and fidelity 
to trust. This cannot be forced, but must be the 
outcome of character and conduct. The publication 
or circulation of ordinary simple business cards, being 
a matter of personal taste or local custom, and some- 
times of convenience, is not per ae improper. But 



THS CANONS OF ETHICS. 273 

solicitation of business by circulars or advertisements, 
or by personal communications or interviews, not 
warranted by personal relations, is miprofessional. It 
is equally unprofessional to procure business by 
indirection through touters of any kind, whether 
allied real estate firms or trust companies advertising 
to secure the drawing of deeds or wills or offering 
retainers in exchange for executorships or trusteeships 
to be influenced by the lawyer. Indirect advertise- 
ment for business by furnishing or inspiring newspaper 
comments conoeming causes in which the lawyer 
has been or is engaged, or concerning the manner of 
their conduct, the magnitude of the interests involved, 
the importance of the lawyer's positions, and all other 
like self-laudation defy the traditions, and lower the 
tone of our high calling, and are intolerable. 

Section 28. Stirrinq up Litioation, Dibegtly ob 
TmiouGH Agents. 

It is unprofessional for a lawyer to volunteer 
advice to bring a lawsuit, except in rare cases where 
ties of blood, relationship or trust make it his duty to 
do so. Stirring up strife and litigation is not only 
unprofessional, but it is indictable at common law. It 
is disreputable to hunt up defects in titles or other 
causes of action and inform thereof in order to be 
employed to bring suit, or to breed litigation by seek- 
ing out those with claims for personal injuries or those 
having any other grounds of action in order to secure 
them as clients, or to employ agents or runners for 
like purposes, or to pay or reward, directly or indirectly, 
those who bring or influence the bringing of such 
cases to his office, or to remunerate policemen, court 
or prison offidals, physicians, hospital attaches or 

Yd. XU— IS. . 
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others who may succeed, under the guise of giving 
disinterested friendly advice, in influencing the crimi- 
nal, the sick and the injured, the ignorant or others, to 
seek his professional services. A duty to the public 
and to the profession devolves upon eveiy member 
of the Bar, having knowledge of such practices upon 
the part of any practitioner, immediately to inform 
thereof to the end that the offender miy be disbarred. 

Section 29. Upholding the Honor of the Pro- 
fession. 

Lawyers should expose without fear or favor 
before the proper tribunals corrupt or dishonest 
conduct in the profession, and should accept without 
hesitation employment against a member of the Bar 
who has wronged his client. The counsel upon the 
trial of a cause in which perjury has been committed 
owe it to the profession and to the public to bring the 
matter to the knowledge of the prosecuting authorities. 
The' lawyer should aid m guarding the Bar against 
the admission to the profession of candidates unfit or 
unqualified because deficient in either moral character 
or education. He should strive at all times to uphold 
the honor and to maintain the dignity of the profession 
and to improve not only the law but the administration 
of justice. 

Section 30. Justifiable and Unjustifiable Liti- 
gations. 

The lawyer must decline to conduct a civil cause 
or to make a defense when convinced that it is intended 
merely to harass or to injure the opposite party or to 
work oppression or wrong. But otherwise it is his 
right, and, having accepted retainer, it becomes his 
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duty to insist upon the judgment of the Court as to 
the legal merits of his client's claim. His appearance 
in Court should be deemed equivalent to an assertion 
on his honor that in his opinion his client's case is 
one proper for judicial determination. 

Section 31. Responsibility for Litiqation. 

No lawyer is obliged to act either as adviser or 
advocate for every person who may wish to become 
his client. He has the right to decline emplo3rment. 
Every lawyer upon his own responsibility must decide 
what business he will accept as coimsel, what causes 
he will bring into Court for plaintiffs, what cases he 
will contest in Court for defendants. The responsibility 
for advising questionable transactions, for bringing 
questionable suits, for urging questionable defenses, 
is the lawyer's responsibility. He cannot escape it 
by iu*ging as an excuse that he is only following his 
chent's instructions. 

Section 32. The Lawyer's Duty in Its Last 

Analysis. 

No client, corporate or individual, however pow- 
erful, nor any cause, civil or political, however im- 
portant, is entitled to receive, nor should any lawyer 
render, any service or advice involving disloyalty to 
the law whose ministers we are, or disrespect of the 
judicial office, which we are boimd to uphold, or 
corruption of any person or persons exercising a public 
office or private trust, or deception or betrayal of the 
public. When rendering any such improper service 
or advice, the lawyer invites and merits stem and 
just- condemnation. Correspondingly, he advances 
the honor of his profession and the best interests of 
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his client when he renders service or gives advice 
tending to impress upon the client and his undertaking 
exact compliance with the strictest principles of morsU 
law. He must also observe and advise his client to 
observe the statute law, though until a statute shall 
have been construed and iQterpreted by competent 
adjudication, he is free and is entitled to advise as 
to its validity and as to what he conscientiously 
believes to be its just meaning and extent. But 
above all a lawyer will find his highest honor in a 
deserved reputation for fidelity to private trust, and 
to public duty, as an honest man and as a patriotic 
and loyal dtuBeOt 



Chapter III . 
OATH OF ADMISSION. 

The general principles which should ever control 
the lawyer in the practice of his profession are clearly 
set f ortii in the following Oath of Admission to the 
Bar, formulated upon that in use in the State of 
Washington, and which conforms in its main outlines 
to the ^'duties'' of lawyers as defined by statutory 
enactments in that and many other states of the 
Union* — duties which they are sworn on admission 
to obey and for the wilful violation of which disbarment 
is provided: 
I DO SOLEMNLY SWEAR: 

I will support the Constitution of the United 
States and the Constitution of the State of 

I will maintain the respect due to Courts of 
Justice and judicial officers; 

I will not counsel or maintain any suit or pro- 
ceeding which shall appear to me to be unjust, nor 
any defense except such as I believe to be honestly 
debatable under the law of the land; 

I will employ for the purpose of maintaining the 
causes confided to me such means only as are con- 
sistent with truth and honor, and will never seek 
to mislead the judge or jury by any artifice or false 
statement of fact or law; 

^Alabama, Galifomia. Georgia, the other states require the ob- 

Idaho, Indiana. Iowa, Minnesota, servanoe of the hichest moral prin- 

MissiflBippi, Nebraska, North Da- eiple in the practice of the profes- 

kota, Oklahoma, Orepm, South sion, but the duties of jthe lawyer 

Dakota, Utah. Washmgton and are not as specifically defined hj 

Wisconsin. The oaths adminis- law as in the states named* 
tered on admlsdon to the bar in all 



278 LEGAL ETHICS. 

I will maintain the confidence and preserve in- 
violate the secrets of my client, and will accept no 
compensation in connection with his business except 
from him or with his knowledge and approval; 

I will abstain from all offensive personality, and 
advance no fact prejudicial to the honor or reputa- 
tion of a party or witness, unless required by the 
justice of the cause with which I am charged; 

I will never reject, from any consideration per- 
sonal to myself, the cause of the defenseless or op- 
pressed, or delay any man's cause for lucre or malice. 
SO HELP ME GOD. 

We commend this form of oath for adoption by 
the proper authorities in all states and territories. 



QUESTIONS. 



THIRTY-EIGHTH SUBJECT— INTERNATIONAL 

LAW. 

Chapter I, 

Page IK 

1. Give three different definitions of International 

Law. 

2. Which of these do you prefer? 

3. Why? 

Page 12. 
1. Discuss the nature of International Law. 

Pages 13-15. 
1. What is the basis of International Law? 

Pages 16-17. 
1. What are the principal sources of International 
Law? 

Page 18. 
1. Discuss the relation of Roman Law to Interna- 
tional Law. 

Page 19. 

1. What weight is to be given, in the study of Inter- 

national Law, to Treaties, Diplonoatic Rela- 
tions, etc.? 

2. What weight is to be given, in the study of Inter- 

national Law, to International Public Opinion? 

Page 20. 

1. What weight is to be given, in the study of Inter- 
national Law, to works of text writers? 

97V 
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Chapter II. 

Page 21. 

1. What is a knowledge of history of particular im- 

portance in the study of International Law? 

2. What are the four periods in the history of Inter- 

national Law? 

Page 22. 
1. Discuss the general character of international 
relations among ancient nations. 

P^ 23. 

L Discuss the general character of international 
relations during the medieval historical period. 

Pftge 24. 

1. What was the influence of Christianity upon the 
development of International Law? 

Page 25. 

1. What was the influence of commerce upon the 
development of International Law? 

Page 26. 

1. Discuss the general character of international 
relations during the modem period. 

Page 27. 

1. What effect did the discovery of America have 
upon the development of International Law? 

Page 28. 
1. Discuss the general character of international 
relations during the current period. 



Chapter III. 

Page 29. 

1. What are the objects of International Law? 

2. What is a sovereign state? 
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Page 30. 

1. What 18 included in the conception of sovereignty? 

P^ 31. 

1. Enumerate the various kinds of quasi sovereign 

states. 

2. What is the position of members of a confedera- 

tion? 

IHige 32. 
1. What is a protectorate? 

Page 33. 

1. What is a suzerainty? 

2. What is a neutralized state? 

P^ 34. 

1. Who are belligerents? 

2. What states are not considered as being within 

the protection of International Law? 

3. How are new states recognized? 

P^ 35. 

1. \Vhat is the difference between a government 

de jure and one de factot 

2. What is the extent of the territorial jurisdiction 

of a state? 

Page 36. 
1. What is meant by ex-territoriality? 



Chapter IV. 

Page 37. 
1. Give a brief accoimt of the historical develop- 
ment of the position of diplomatic representa- 
tive. 
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Pages 38i^9. 

1. Give the various grades of diplomatic representar 
tives. 

Page 40. 

1. What are the principal duties of public ministeis? 

2. How are they appointed? 

3. When may they be recalled? 

Page 41-43. 

1. What are the principal privileges and immunities 
of public ministere? 

Page 44. 

1. Discuss the position of consuL 

Page 45. 
1. What are the principal duties of consuls? 

P^ 46. 
1. What are the different consular ranks? 

Page 47. 

1. What is a treaty? 

2. How are treaties classified? 

P^ 48. 

1. What are the other forms of international agree- 
ments? 



Ghaptb« f . 

Page 49. 

1. Define war. 

2. Classify ware. 

Pftges 5(^5& 
1. What is a civil war? 
2* What methods of warfare can be used in such wars? 
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1 


Page 59. 

How are wars commenced? 


1. 


Page 60. 

How may a war be terminated? 


1. 


Pag^ 61-68. 

What is the effect of war upon property rights? 


1. 


Page 69. 

What is a blockade? 


1. 

2. 


Page 70. 

What is the right of search? 
Who are combatants? 


1. 
2. 


Page 71. 

What is the statiis of non-combatants? 

What instruments may be employed in warfare? 


1. 
2. 


Page 72. 

What was The Hague Peace Conference? 
What did it accomplish? 



Chapter VL 

Pagd 75. 
1. What is extradition? 

Pagjd 76. 
1. What is the ^'Monroe Doctrine'*? 



QUESTIONS. 
CONFLICT OF LAWS. 

Chapter I. 

Page 79. 

L Define the scope of the branch of the law known 
as Private International Law or Conflict of Laws. 

2. Compare Private International Law with Public 
International Law. 

Page 80. 

1. What is the true basis of Private International 
Law? 



Chapter II. 

P^ 81. 

1. What is the first class of cases in which the court 

of one State or Country will never enforce the 
laws of another State or Country? 

2. What is the second class of cases in which the 

court of one State or Country will never enforce 
the laws of another State or Country? 

Page 82. 

1. What is the third class of cases in which the court 
of one State or Country will never enforce the 
laws of another State or Country? 

Page 84. 
L What is the fourth class of cases in which the 
court of one State or Country will never enforce 
the laws of another State or Coimtry? 

386 
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2. What is the fifth class of cases in which the court 
of one State or Country will never enforce the 
laws of another State or Country? 



Chapter III . 

Pag^ 85« 

1. Define situs. 

2. Distinguish between the actual and the legal 

situs of a person. 

Pag^ 86. 
1. Distinguish between domicile and residence. 

Page 87. 

1. Classify domiciles. 

2. What is a domicile of origin? 

3. What is a constructive domicile? 

Pages 88-91. 

1. What persons have constructive domiciles? 

Pages 92-96. 

1. What domicile of choice? 

2. What is necessary for the acquisition of such a 

domicile? 

Page 97. 
1. What are the four principal rules governing 
domiciles? 

Chapter IV. 

Page 99. 

1. Define status. 

2. What is the situs of personal capadty? 
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Page 100. 

1. The law of what place will govern the voluntary 

acts of a person? 

2. The law of what place will govern the involuntary 

acts of a person? 

3. What is the dual nature of marriage? 

4. What is the nature of the contract of marriage? 

Pages 101-117. 

1. The law of what place determines the validity of a 
marriage? 

P^ 118. 

1. The law of what place determines the validity of 
matters relative to the status of marriage? 

Page 119. 

1. What is the nature of the action in the case of a 

divorce proceedings? 

2. The law of what place determines the validity of a 

divorce? 

3. What extra-territorial effect has a divorce? 

Page 169. 

1. By the laws of what state is the question of a 
person's legitunacy determmed? 

Page 170> 

1. What law governs the status of adoption? 

2. What is the dual character of the status of fidu- 

ciaries? 

Page 171. 

1. The law of what State or Country governs the 

relations of a fiduciary towards the benefidary? 

2. The law of what State or Country governs the 

relations of a fiduciary towards third persons? 
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IHige 172. 

1. Do executors and administrators appointed in one 
State have the power to sue in the courts of 
another State? 

Ghaptbr V. 

Pag^ 173. 

1. What is the situs of a debt? 

2. What is the situs of a debt for the purpose of 

attachment or garnishment? 

3. What is the situs of a debt for the purpose of 

taxation? 

P^ 174. 

1. By the law of what place are transfers of personal 

property by succession or will regulated? 

2. By the law of what place are transfers of real 

property by succession or will regulated? 



Ghaptbr VI. 
Pages 175-198. 

1. Is it correct to speak of the situs of a contract? 

2. What is the locm ceUbrationiaf 

3. What is the locus 8olviioni8f 

4. What is the locua consideratwniat 

5. By the law of what place are matters relative to 

each of these elements in a contract determined? 



Ghaptbr VII. 
P^ 199. 

1. What is the situs of a tort? 

2. What is the situs of a crime? 
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Chapter VIII. 

Page 20L 

1. What lawB govern questions of remedial law? 

Page 202. 

1. What are considered matters of remedial law? 

2. Describe the dual nature of a set-off. 

Page 203. 

1. How must foreign laws be pleaded and proved? 



Vol. 



QUESTIONS. 



SPANISH-AMERICAN LAW- 

Introduction. 

Page 207. 

1. From what sources was the Spanish law derived? 

Page 208. 
1. In what Code is the highest development of the 
Spanish Law fowid? 

The Civil Code. 

(Answer the succeeding questions under this heading 
according to the terms of the Spanish Civil Code.) 

Page 209. 

1. Define a natural person. 

Pages 210-21 h 

1. Who are judicial persons? 

Page 213. 

1. What is the domicile of a person? 

Page 215. 

1. What are the various forms of marriage? 

Page 216. 

1. To whom is marriage forbidden? 

Pages 217-218. 

1. What are the respective rights and obligations of 
a husband and wife? 

Pages 219-220. 

1. What is the effect of an annullment of marriage? 

391 
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P^221. 

1. What is the effect of the annuDment of divoree? 

Pag^ 222. 
1. What marriages are void? 

Pagjd 223. 

1. What are the grounds for divorce? 

Page 225. 
1. Who are legitimate children? 

Pag^ 226. 

1. Who are legitimized children? 

Pi^ 227. 

1. What is the extent of parental authority over the 

person of the child? 

2. What is the extent of parental authority over the 

property of the child? 

Pag^ 228. 
1. How may the parental authority be terminated? 

Pages 229-230. 
1. How may adoption take place? 

Page 23h 

1. How is property classified? 

2. What does real property include? 

Page 232. 

1. What does personal property include? 

Page 233. 

1. What property is of public ownership? 

Page 235. 

1. Who may succeed to property either by will or by 
succession? 

Page 236. 
1. What are legal portions? 
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Pag^ 237. 

1. Who aie entitled thereto? 

Page 238. 

1. What aie betterments? 

2. What are the property rights of the surviving 

spouse? 

Page 239. 
1. What are the property rights of the illegitimate 
children? 

Page 240. 
1. How may an inheritance be accepted or repudiated? 

Page 241. 
1. What is meant by benefit of inventory? 

Pftge 243. 

1. Of what does an obligation consist? 

Pages 244-246. 

1. Discuss the nature and efifect of obligations. 

Pages 247-^251. 

1. What are the different kinds of obligations? 



QUESTIONS. 



LEGAL ETHICS. 

Vagss 255-257. 
1. Discuss the general nature of the subject of Legal 
Ethics. 

Pages 261-276. 
1. Enumerate some of the principal provisions in the 
Code of Legal Ethics adopted by the American 
Bar Association. 

Pages 277-278. 
1. Give an outline of the proposed oath of admission 
for lawyers. 



Appendix A. 
TO INTERNATIONAL LAW. 



AGREEMENT FOR THE PEACEABLE ADJUST- 
MENT OF INTERNATIONAL DISPUTES. 

dteoommeiided by Tlie Hague Oonf eranoe.) 

Section 1. Maintenance of the General Peace. 

Art. I. With a view to prevent, as far as possible, 
the resort to force in the relations of states, the signa- 
tory powers agree to use their utmost endeavors to 
secure the peaceful settlement of international 
differences. 

Section 2. Good Offices and Mediation. 

Art. II. In cases of serious disagreement or con- 
flict, before appealing to arms the signatory powers 
agree to resort, as far as circumstances will permit, to 
the good offices or mediation of one or more friendly 
powers. 

Art. III. Independently of this recourse, the 
signatory parties deem it expedient that one or more 
powers, strangers to the dispute, should, of their own 
initiative, in so far as circumstances favor it, tender 
their good offices or mediation to the litigant states. 
The right of tendering good offices, or mediation, be- 
longs to the powers who are strangers to the dispute, 
even during the progress of hostilities. The exercise 
of this right can never be considered, by either of the 
litigant parties, as an unfriendly act. 

Art. IV. The role of mediator consists in the 
reconciliation of opposing claims and the removal of ill 

905 
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feeling to whidi the dispute between the states may 
have given rise. 

Art. V. The functions of a mediator cease the 
instant it is declared by one of the litigant powers, or 
by the mediator himself, that the measures of concilia- 
tion proposed by him are not accepted. 

Art. VI. Good offices and mediation, either upon 
the request of the litigant states or upon the initiatiye 
of powers foreign to the dispute, have exclusively the 
character of advice; they never have obligatory force. 

Art. VII. The acceptance of mediation can never 
have the effect, save in the event of an agreement to 
the contrary, to interrupt, delay, or impede mobiliza- 
tion, or other measures preparatory to war. If media- 
tion occurs after the opening of hostilities, save in the 
case of a contrary agreement, it does not interrupt the 
existing military operations. 

Art. VIIL The signatory powers agree in recom- 
mending the application, in circumstances which per- 
mit it, of special mediation under the following form: 

In case of a dispute seriously compromising peace, 
the states in conflict choose, respectively, one power 
to whom they intrust the task of entering into direct 
communication with the power chosen by the other 
party, with a view to prevent the ruptiure of peaceful 
relations.. 

During the existence of this conmiission, the 
duration of which, save in the case of stipulations to 
the contrary, shall not exceed thirty days, the litigant 
states are to refrain from all direct conununication 
with each other, in respect to the cause of difference, 
which is to be regarded as referred to the exclusive 
consideration of the mediating powers. The latter 
are to put forth every endeavor to adjust the dif- 
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ferenoe. In case of definite rupture of friendly 
relations, these powers continue to be jointly chaiged 
with the duty of profiting by every opportunity to 
re-establish peace. 

Sbction 3. International Goioobsions of In- 
quiry. 

Art. IX. In international differences affecting 
neither honor nor essential interests, and growing out 
of a difference of opinion as to questions of fact, the 
signatory powers deem it expedient that the parties 
who may not be able to come to an agreement in the 
diplomatic way, should, as far as circumstances will 
permit, institute an International Commission of In- 
quiry charged with facilitating the solution of such 
differences by clearing up such questions of fact by an 
impartial and conscientious investigation. 

Art. X. International Commissions of Inquiry 
are constituted by special agreement between the 
litigant parties. Tlie convention of inquiry sets forth 
the facts to be investigated and the extent of the com- 
missioners' powers. It regulates procedure. The 
Commission has authority to hear both sides of the 
controversy. The order of, and the delays to be al- 
lowed in, presentation of the case on either side, in so 
far as they are not provided for in the convention of 
inquiry, are determined by the commission itself. 

Art. XI. International Commissions of Inquiry 
are formed, save in the case of contrary stipulations, 
in the manner determined by Article XXXII of this 
Convention. 

Art. XII. The litigant parties pledge themselves 
to furnish the International Commission of Inquiry, 
in the fullest measure that they shall regard as possible. 
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every means and facility necessary to the complete and 
exact miderstanding of the facts in question. 

Art. XIII. The International Gonmiission of 
Inquiry renders a report to the litigant powers signed 
by all of the members of the Commission. 

Art. XIV. The report of the International Com- 
mission of Inquiry, which is limited to a verification 
of f acts, has in no respect the character of an arbitral 
judgment. It leaves to the litigant powers full liberty 
as to the result that may be imparted to such verifica- 
tion. 



Chapter !• 
ARBITRAL JUSTICE. 
Section 4. International Arbitration. 

Art. XV. International arbitration has for its 
purpose the settlement of disputes between states by 
judges of their own choice and upon a basis of respect 
for law. 

Art. XVI. In questions of a judicial character, 
and especially in questions of the interpretation and 
application of international agreements; arbitration is 
recognized by the signatory powers as the most effec- 
tive, and at the same time the most equitable, method 
of adjusting disputes which have not been settled in 
the diplomatic way. 

Art. XVII. The arbitral convention is agreed to 
for disputes already existing, or for future contro- 
versies. It can apply to all disputes or to disputes of 
a Umited class. 

Alt. XVIII. The arbitral convention implies the 
engagement to submit in good faith to the arbitral 
decision. 

Art. XIX. Independently of general or special 
treaties which expressly stipulate for a reference to 
arbitration on the part of the signatory powers, these 
powers reserve to themselves the right, either before 
the ratification of the present agreement, or subse- 
quently thereto, to conclude new agreements, general 
or special in character, with a view to extend compul- 
sory arbitration to all cases which they shall judge 
possible to submit to it. 
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Chapter II . 
PERMANENT COURT OF ARBITRATION. 

Art. XX. To the end that unmediate recourse 
to arbitration may be facilitated, in respect to inter- 
national differences which cannot be adjusted in the 
diplomatic way, the signatory powers agree to organize 
a Permanent Court of Arbitration, accessible at all 
times, and performing its functions, save in the case 
of contrary stipulations, in accordance with the rules 
of procedure set forth in the present convention. 

Art. XXI. The Permanent Court shall have cog- 
nizance of all cases of arbitration, unless there may 
be an agreement between the parties for the establish- 
ment of a special tribunal. 

Art. XXII. An International Bureau, established 
at The Hague, serves as a registry for the court; this 
bureau is the intermediary of communications relative 
to its meetings. It preserves the records and is charged 
with the disposition of all administrative matters. 
The signatory powers agree to conununicate to the 
bureau at The Hague a certified copy of every stipula- 
tion in respect to arbitration occurring between them, 
and of every arbitral decision affecting them which 
may be reached by special tribimals. They agree to 
communicate to the bureau, in like manner, the laws, 
regulations, and documents which evidence the fact 
that the judgments reached by the court have been 
carried into final effect. 

Art. XXIII. Each signatory power shall des- 
ignate, within the three months following the ratifica- 
tion of this agreement, four persons at the most, of 
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recognized capacity in questions of international law, 
who enjoy the highest moral character and are willing 
to accept the functions of arbitrators. The names of 
the persons so designated shall be entered as members 
of the court, upon a list which shall be conununicated 
by the bureau to all of the signatory powers. Every 
modification in the list of arbitrators is brought by 
the agency of the bureau to the attention of the signa- 
tory powers. Two or more of the powers may agree 
to the designation in common of one or more members. 
The same person may be designated by different 
powers. The members of the court are appointed for a 
term of six years. Their appointments may be re- 
newed. In the event of the death or retirement of a 
member of the court, succession is regulated in ac- 
cordance with the method fixed for his appointment. 

Art. XXIV. When the signatory powers desire 
to apply to the permanent court for the adjustment 
of a dispute arising between them, the choice of arbi- 
tiators called to form the tribunal having jurisdiction 
to decide the dispute must be made from the general 
list of members of the court. 

In case of a failure to constitute an arbitral 
tribunal by the inmiediate agreement of the parties, 
the following procedure will be resorted to. Each 
party names two arbitrators, and the latter choose an 
umpire. In case of an equality of votes, the choice of 
an umpire is left to a third power designated by agree- 
ment between the parties. If no agreemet is reached 
upon this subject, each party designates a different 
power, and the selection of an umpire is made by agree- 
ment of the powers thus designated. The tribunal 
being thus composed, the parties notify the bureau 
of their determination to appeal to the court, and 
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communicate the names of the arbitrators. The 
arbitral tribunal shall meet at the date fixed by the 
parties. The members of the court, in the exercise 
of their functions, and while outside the territories 
of their own states, shall enjoy diplomatic privileges 
and immunities. 

Art. XXV. The arbitral tribunal shall sit or- 
dinarily at The Hague. The place of sitting, save in a 
case of necessity, can only be changed by the tribunal 
with the consent of the parties. 

Art. XXVI. The international bureau at The 
Hague is authorized to place its organization and 
premises at the disposal of the signatory powers for 
the use of any special tribunal of arbitration. The 
jurisdiction of the permanent court may be extended, 
under the conditions prescribed in these regulations, 
to disputes existing between nonnsignatory powers or 
between signatory and non-signatory powers, if the 
parties agree to have recourse to this jurisdiction. 

Art. XXVII. The signatory powers regard it as 
a duty, in the event of an acute difference threatening 
to break forth between two or more of them, to draw 
their attention to the fact that the permanent court 
is open. Accordingly, they declare that the fact of 
inviting the attention of the parties in dispute to the 
provisions of the present convention, and the advice 
given, in the superior interest of peace, to address the 
permanent court, can be considered only as an act of 
friendship. 

Art. XXVHI. A permanent administrative coun- 
cil, composed of the diplomatic representatives of the 
signatory powers at The Hague and the Minister of 
Foreign Affairs of the Netherlands, who shall exercise 
the functions of President, shall be established in this 
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dfy as soon as possible after the ratification of thia 
iDstrument by at least nine powers. 

This council shall be charged with the establish- 
ment and organization of the international bureau, 
which shall remain under its direction and supervision. 
It shall notify the powers of the constitution of the 
court, and shall provide for its installation. It shall 
draw up its rules of order, as well as all other necessary 
regulations. It shall decide aU administrative ques- 
tions that may arise concerning the operations of the 
court. It shall have full power in respect to the ap- 
pointment, suspension, or dismissal of officers or em- 
ployees of the bureau. It shall fix their salaries and 
emoluments, and shall control the general expenses. 
The presence of five members shall constitute a quorum, 
for the transaction of business. Decisions are readied 
by a majority of votes. The council communicates 
to the powers without delay the rules adopted by it. 
It addresses to them each year a report of the work of 
the court, of the operation of its administrative service, 
and its expenses. 

Art. XXIX. The expenses of the bureau shall be 
defrayed by the signatory powers in the proportion 
established for the international bureau of the Univer- 
sal Postal Union. 



Chapter III. 

ARBITRAL PROCEDURE. 

Art. XXX. With a view to favor the develop- 
ment of arbitration, the signatory powers have agreed 
upon the following rules which shall apply to arbitral 
procedure, in so far as the parties have not agreed 
upon other rules. 

Art. XXXI, The powers who have recourse to 
arbitration sign a special undertaking (arbitral agree- 
ment), in which the object of the litigation, as well as 
the extent of the powers of the arbitrators, are clearly 
defined. This undertaking implies an engagement of 
the parties to submit in good faith to the arbitral 
decision. 

Art. XXXII. The arbitral functions may be 
conferred upon one arbitrator, or upon several arbitra- 
tors, designated by the parties at their discretion, or 
chosen by them from among the members of the 
permanent court of arbitration established by this 
instrument. In default of the constitution of the 
tribunal by an immediate agreement of the parties, 
the procedure shall be as follows: Each party names 
two arbitrators, and the latter, acting together, choose 
an umpire. In case of an equality of votes, the selec- 
tion of an umpire is intrusted to a third power, de- 
signated by agreement of the parties. If no agreement 
is reached on this point, each party designates a differ- 
ent power, and the selection of an umpire is made by 
agreement of the powers thus designated. 

Art. XXXIII. Where the sovereign or chief of 
Vol XII.— aa sos 
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the state is chosen as arbitrator, the arbitral procedure 
18 regulated by him. 

Art. XXXIV. The umpire is ex officio President 
of the tribunal; where the tribunal does not include 
an umpire the tribunal itself names its President. 

Art. XXXV. In case of the death or resignation 
of an arbitrator, or his inability to act for any cause 
whatever, the vacancy is filled in accordance with the 
method prescribed for his appointment. 

Art. XXXVI. The seat of the tribunal is desig- 
nated by the parties. In default of any such desig- 
nation, the tribunal sits at The Hague. The sitting so 
fixed, save in case of necessity, can be changed by the 
tribimal only with the consent of the parties. 

Art. XXXVII. The parties have the right to 
appoint delegates or special agents before the tribunal, 
charged with the duty of acting as intermediaries 
between themselves and the tribunal. In addition 
they are authorized to have coimsellors or advocates, 
named by themselves, and charged with the defence 
of their rights and interests before the tribimal. 

Art. XXXVIII. The tribunal decides upon the 
choice of languages to be used in its proceedings, 
and which shall be authorized to be employed in its 
presence. 

Art. XXXIX. Arbitral procedure comprehends, 
as a general rule, two distinct phases: preliminary ex- 
amination and discussion. Preliminary examination 
consists in the communication made by the respective 
agents to the members of the tribimal and the adverse 
party of all written and printed documents containing 
the matters relied upon by them in support of their 
cases. This presentation shall be made in such order 
and sequence, and subject to such delays, as may be 
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determined upon by the tribunal in virtue of Article 
XLIX. Discussion consists in the oral development 
of the matters submitted to the tribunal by the parties. 

Art. XL. Every document presented by either 
party shall be communicated to the other. 

Art. XLI. The discussions are directed by the 
President. They are made in public only, in pursuance 
of a decision of the tribunal made with the consent of 
the parties. They are entered on the record of proceed- 
ings by the secretaries named by the President. These 
records alone have the official character. 

Art. XLII. The examination being closed, the 
tribunal has the right to exclude from the case all new 
documents or instruments which one of the parties may 
wish to submit without the consent of the other. 

Art. XLIII. The tribunal remains free to take 
into consideration new dociunents and instruments 
to which t% agents or counsel of the parties desire to 
call to its attention. In this case the tribunal may 
require the production of such documents or instru- 
ments, subject to the obligation of making them known 
to the opposite party. 

Art. XLIV. Moreover, the tribunal may require 
of the agents of the parties the production of all docu- 
ments, and may ask all necessary explanations. In 
case of refusal the tribimal makes a note of the fact. 

Art. XLV. Agents and counsel of the parties are 
authorized to present to the tribunal, orally, all matters 
which they may deem relevant to the defence of their 
case. 

Art. XLVI. They have the right to note excep- 
tions and incidents. The decisions of the tribunal on 
these points are final, and can give rise to no subsequent 
discussion. 
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Art. XLVn. The members of the tribunal have 
the right to put questions to the agents and counsel of 
the parties and to call for explanations of doubtful 
points. Neither the questions put nor the observations 
made by the members of the tribunal in the course of 
the pleadings can be regarded as expressions of the 
opinion of the tribunal, in general or of its individual 
members. 

Art. XLVIII. The tribimal is authorized to deter- 
mine its competence in the interpretation of the arbitral 
agreement, as well as in the interpretation of other 
treaties which may be appealed to in the case in point, 
and in the application of the rules of international law. 

Art. XLIX. The tribunal has the right to make 
rules of procedure for the conduct of the litigation, to 
determine the form of presentation, and the delays in 
accordance with which each party shall submit his caae, 
and to proceed with all due fonnality in re^ct to the 
production of evidence. 

Art. L. The agents and counsel of the parties, 
having presented all proofs and explanations in support 
of their respective cases, the President declares the case 
closed. 

Art. LI. the deliberations of the tribunal take 
place with closed doors. Every decision is reached 
by a majority of members of the tribunal. The refusal 
of a member to vote shall be noted in the record. 

Art. LII. Reaaons are to be assigned for the 
arbitral judgment, which shall be decided by a majority 
of members; it is reduced to writing and is signed by 
every member of the tribunal. Members of the 
minority may declare their dissent in attadiing their 
signatures to the judgment. 

Art. LIII. The arbitral judgment shall be read 



INTERNATIONAL LAW. 309 

in a public session of the tribimal, at which the agents 
and counsel of the parties shall be present, or of which 
they shall be duly notified. 

Art. LIV. The arbitral judgment, duly pro- 
nounced and notified to the agents of the litigant 
parties, decides the dispute finally and without appeal. 

Art. LV. Parties may reserve, in the arbitral 
agreement, the right to demand a review of the arbitral 
judgment. In this case, and in the event of there 
being no stipulation to the contrary, the request will 
be addressed to the tribunal which has rendered the 
decision. It can be asked for only upon the discovery 
of new facts of such a nature that they would have 
exercised a decisive influence upon the judgment, and 
which, until the dose of the hearing, were imknown 
either to the tribunal or to the party who demands a 
revision. 

Procedure in review can be instituted only in 
consequence of a decision of the tribunal especially 
setting forth the existence of the new facts, and recog- 
nizing in them the character contemplated in the pre- 
ceding paragraph and declaring that the request is 
received upon that ground. The arbitral agreement 
determines the limits of time within which the demand 
for revision shall be made. 

Art. LVI. The arbitral judgment is obligatory 
only upon the parties to the arbitral agreement. 
When the interpretation of a treaty is in question to 
which other powers than those in litigation are parties, 
the latter shall notify the former of the agreement into 
which they have entered. Each of such powers has 
the right to be heard at the trial. If one or more of 
them has taken advantage of the right, the inter- 
pretation embodied in the arbitral judgment is equaUy 
binding upon them. 
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Art. LVn. Each party payB its own expenses and 
an equal share of the expenses of the tribunal. 

General Provisions 

Art. LVIII. This Convention shall be ratified 
with the briefest possible delay. The ratifications shall 
be deposited at The Hague. On the deposit of each 
ratification a minute shall be drawn up, of which one 
copy, properly certified, shall be transmitted, through 
diplomatic channels, to each of the other powers 
represented at the International Peace Conference at 
The Hague. 

Art. LIX. NonHsignatory powers who were repre- 
sented at the International Peace Conference may 
become parties to this Convention. To that end they 
shall make known their adhesion to the contracting 
powers by means of a notification in writing addressed 
to the Government of the Netherlands, by whom it 
shall be communicated to each of the other contracting 
powers. 

Art. LX. The conditions in accordance with 
which powers not represented at the International 
Peace Conference at The Hague may become parties 
shall form the subject of a subsequent convention be- 
tween the contracting powers. 

Art. LXI. It it should happen that one of the 
high contracting powers should disavow this Conven- 
tion, such disavowal shall become operative only one 
year after the notification thereof shall have been made 
in writing to the government of the Netherlands, and 
immediately conmiunicated by it to each of the other 
contracting powers. The disavowal shall only affect 
the notifying power. 

Done at The Hague this 29th day of July, 1899, 
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in an original which shall remain on deposit in the ar- 
chives of the government of the Netherlands, and of 
which certified copies shall be transmitted, through 
diplomatic channels, to each of the contracting powers. 



Chapter I. 

RULES CONCERNING THE LAWS AND USAGES 
OF WAR ON LAND. 



THE BELLIGERENT CHARACTER. 

SEcmoN 1. Belligerents. 

Art. 1. The laws, rights, and obligations of war 
apply, not only to the army, but also to militia forces 
and to bodies of volunteers, which combine the follow- 
ing conditions: 

(1) Having at their head a person responsible for 
his subordinates; 

(2) Having a fixed, distinctive badge, recognis- 
able at a distance; 

(3) Carrying arms openly; and 

(4) Conforming in their operations to the laws 
and usages of war. 

In countries in which the militia or volunteers 
compose the army, or form part of it, they are included 
under the designation of ''army.'' 

Art. II. The population of a non-occupied terri- 
tory who, at the approach of the enemy, take up 
arms spontaneously, in order to resist the troops of 
invasion, without having had time to organize in 
conformity to Article I, shall be considered as bel- 
ligerents if they observe the laws and usages of war. 

Art. III. The military forces of the belligerent 
parties may be composed of combatants and non- 
combatants. In case of capture by the enemy both 
shall be entitled to be treated as prisoners of war. 
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Chapter II. 
PRISONERS OF WAR. 

Art. IV. Prisoners of war are prisoners of the 
enemy's government, and not of the individuals or 
corps who have captured them. They are to be treated 
with hiunanity. Everything which belongs to them 
personally, except arms, horses, and military papers, 
remains their property. 

Art. V. Prisoners of war may be interned in 
any town, fortress, camp, or place whatsoever, under 
the obligation not to pass beyond certain fixed limits; 
but they may be confined only as an indispensable 
measure of security. 

Art. VI. The state may employ prisoners of 
war as laborers, according to their rank and aptitude. 
These labors shall not be excessive, and shall have no 
connection with the operations of the war. 

Prisoners may be authorized to be employed in 
the public administration, or by private individuals, 
or on their own account. 

Work done for the state shall be paid for in 
accordance with the rates of pay allowed to military 
persons of the national army when engaged upon the 
same work. When work is done for other departments 
of the government, or for private individuals, the 
conditions of labor shall be regulated by agreement 
with the military authorities. 

The pay of prisoners shall be employed to ame- 
liorate their condition, and the surplus, after the 
expenses of their maintenance have been deducted, 
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shall be paid over to them at the iDatant of their 
liberation. 

Art. VII. The government in whose power 
prisonerB of war happen to be is charged with their 
support. In the absence of a special understanding 
between the belligerents, prisoners of war shall be 
treated, in respect to food, lodging, and clothing, in 
the same way as the troops of the government which 
has captured them. 

Art. VIII. Prisoners of war shall be subject to 
the laws, regulations, and orders in force in the army 
of the state in whose power they happen to be. Every 
act of insubordination authorizes, so far as they are 
concerned, a resort to the necessary measiues of 
severity. Escaped prisoners, n^o are retaken before 
they shall have succeeded in rejoining their own 
army, or before quitting the territory occupied by 
the army which shall have captured them, are liable 
to disciplinary punishment. Prisoners who, after 
having succeeded in escaping, are again made prisoners, 
are not liable to any punishment for the previous 
escape. 

Art. IX. Every prisoner of war, if interrogated 
on the subject, is required to declare his true name 
and rank, and, in case of infringement of this rule, he 
may be exposed to a restriction of the benefits accorded 
to prisoners of war of his class. 

Art. X. Prisoners of war are to be liberated on 
parole, if the laws of their country authorize it, and, in 
such case, they are obliged, imder the guarantee of 
their personal honor, to perform scrupulously, as well 
in relation to their own government as in regard to 
that which has made them prisoners, the engagements 
which they may have entered into. In the same 
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case, their own government is to refrain from demand- 
ing or accepting any service from them contrary to 
the tenor of the paroles which they have given. 

Art. XI. A prisoner of war cannot be compelled 
to accept his liberty on parole; nor is the enemy's 
government obliged to accede to the demand of a 
prisoner of war who claims his release on parole. 

Art. XII. Every prisoner of war released on 
parole who subsequently takes up arms against, and 
is recaptured by, the government to which he has 
engaged his honor, or against its allies, forfeits the 
right to be treated as a prisoner of war and may be 
brought before its tribimals. 

Art. XIII. Individuals who accompany an army 
without forming an integral part of it, such as cor- 
respondents and reporters of newspapers, sutlers and 
contractors, who fall into the hands of the enemy, 
and whom the latter deems it expedient to detain, are 
entitled to be treated as prisoners of war, on condition 
that they are provided with certificates of identity 
by the military authority of the army which they 
accompany. 

Art. XIV. There shall be established at the out- 
break of hostilities, in each of the belligerent states, 
and, if there be occasion, in neutral states which shall 
have received belligerents within their territories, a 
bureau of information in respect to prisoners of war. 
This bureau, which is charged with repl3ring to all 
applications concerning prisoners, shall receive from 
the several branches of the service having jurisdiction 
of the same all the data necessary to establish the 
individual record of each prisoner of war. It is to be 
kept informed as to internments and changes, as well 
as to deaths and admissions to hospitals. 
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The bureau of information is also to receive, 
centralize, and transmit to the properly interested 
parties all articles of personal property, valuables, 
letters, etc., which shall have been foimd on the field 
of battle or left by deceased prisoners in ambulances 
and hospitals. 

Art. XV. Societies for the relief of prisoners ol 
war, regularly established under the laws of theii 
respective countries, whose purpose it is to become the 
intermediaries of charitable action, shall receive on 
the part of belligerents, for themselves and for their 
duly credited agents, every facility within the limits 
prescribed by military necessity and the rules of ad- 
ministration to efifectively accomplish their humane 
purpose. Delegates of these societies may be admitted 
to distribute aid in the depots of internment, as well in 
the halting-places of prisoners who are being sent 
back to their own country, by means of a personal 
permit, issued by proper military authority, and on 
condition that they take an engagement in writing to 
submit to all measures of discipline and police that 
may be prescribed by the latter. 

Art. XVI. Bureaus of information shall be en- 
titled to freedom of transport. Letters, or drafts, and 
simis of money, as well as postal packages addressed 
to prisoners of war, or sent by them, shall be exempt 
from all postal dues, not only in the countries of origin 
and destination, but also in intermediate countries. 
Charitable gifts and relief in kind destined for prisoners 
of war shall be admitted free of import duty, and shall 
be transported free of cost on railways operated by 
the state. 

Art. XVII. Oflficers who are prisoners of war 
shall receive the portion, if any there be, of the pay 
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allowed them, as prisoners of war, by the regulations 
of their own country, on condition that it be reim- 
bursed by theur own government. 

Art. XVIII. Every latitude shall be allowed to 
prisoners of war for the free exercise of religious belief, 
in which shall be included the right to attend religious 
service, upon the single condition that they conform 
to the measures of discipline and police prescribed by 
the proper military authority. 

Art. XIX. Wills of prisoners of war are accepted 
or drawn up on the same conditions as for soldiers of 
the national army. The same rules will be followed 
in all matters concerning docimients relating to the 
identification of the deceased, and to the burial of 
prisoners of war, regard being had to their rank and 
grade. 

Art. XX. After the conclusion of peace the 
return of prisoners of war to their own country shall 
be accomplished with the least possible delay. 



Chapter III. 
The Sick and Wounded. 

Art. XXI. The obligations of belligerents in 
respect to the sick and wounded are regulated by 
the Geneva Convention of August 22, 1864, except 
as to the modifications whidh may be made in that 
instrument. 
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Chapter I. 

MEANS OF INJURING THE ENEMY—SIEGES 
AND BOMBARDMENTS. 

Section 2. Hostilities. 

Art. XXII. Belligerents are not unlimited as to 
their choice of means of injuring the enemy. 

Art. XXIII. Besides the prohibitions established 
by special agreements, it is especially forbidden: 

(a) To employ poison or poisoned arms. 

(b) To kill or womid by treachery individuals 
belonging to the nation or army of the enemy. 

(c) To kill or wound an enemy who, having 
laid down his arms, or having no longer the means 
of defending himself, has surrendered unconditionally. 

(d) To declare that quarter will not be given. 

(e) To employ arms, projectiles, or substances 
which are calculated to cause unnecessary pain. 

(f) To make unlawful use of flags of truce, or 
the national flag, or military insignia, or uniform of 
the enemy, or the distinctive signs of the Geneva 
Convention. 

(g) To destroy or seize the property of the enemy, 
except when su(di destruction or seizure may be 
imperiously demanded by the necessities of the war. 

Art. XXIV. Stratagems of war and the employ- 
ment of the means necessary to secure information 
as to the enemy and the theatre of military operations 
are lawful. 

Art. XXV. It is forbidden to attack or to 
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bombard towns, villages, houses, or dwellingii whioih 
are not defended. 

Art. XXVI. Tbe commander of the attacking 
troops, before midertaking a bombardment, will, 
except in case of an open assault, do aU that lies in 
his power to give warning to the authorities. 

Art. XXVII. In sieges and bombardments every 
precaution is to be taken to spare, as much as possible, 
buildings devoted to religious worship, to the arts or 
sciences, to charity, and to hospitals and places where 
the sick and wounded are collected, provided they 
are not used at the same time for military purposes. 

Art. XXVIII. It is forbidden to give over to 
pillage even a place taken by assault. 



Chaptbr II. 



Art. XXIX. An individual cannot be considered 
a spy unless, acting clandestinely^ or under false 
pretences, he obtains, or seeks to obtain, information 
in the zone of a belligerent's operations, with intent 
to communicate it to the opposite party. Military 
persons, therefore, who, not being in disguise, have 
penetrated into the zone of operations of the enemy's 
army, with a view to obtain information, are not to be 
considered as spies. In the same manner military 
persons or civilians charged with the conveyance of 
despatches to their own army or to that of the enemy, 
and executing their mission openly, are not to be con- 
sidered as spies. To this class belong, also, persons 
who are sent in balloons to transmit despatdies, and, 
in general, to keep up communications between 
separated parts of an army or territory. 

Art. XXX. A spy taken in the act cannot be 
punished without a preliminary trial. 

Art. XXXI. A spy who, having rejoined the 
army to which he is attadied, if subsequently captured 
by the enemy, shall be treated as a prisoner of war, 
and shall incur no liability for his previous acts of 
espionage* 



Chapter III. 
Flags of Truce. 

Art. XXXII. An individual who is authorised 
by one belligerent to enter into communication with 
the other, and who presents himself with a white flag, 
is regarded as the bearer of a flag of truce. He has 
the quality of inviolability, as do the trumpeter, 
bugler, or drummer, and the flag-bearer and inter- 
preter who accompany him. 

Art. XXXIII. The commander to whom a flag 
of truce is sent is not obliged to receive it under all 
circumstances. He may take all necessary measures 
to prevent the bearer of the flag from profiting by 
his mission to obtain information. He has the right, 
in case of abuse, to detain the bearer of the flag tem- 
porarily. 

Art. XXXIV. The bearer of a flag of truce 
forfeits his quality of inviolability if it is proved, in a 
positive and unexoeptionable manner, that he has 
profited by his privileged position to provoke or to 
commit an act of treachery. 
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Chapter IV. 
Capitulations. 

Art. XXXV. Articles of capitulation entered into 
between the contracting parties are to take into 
account the rules of military honor. Once decided 
upon, these capitulations are to be scrupulously 
observed by both parties. 

Art. XXXVI. An armistice suspends the opera- 
tions of war by mutual agreement of the belligerent 
parties. If its duration is not fixed, the belligerent 
parties may resume operations at any time, provided, 
however, that the enemy is warned, at the time agreed 
upon, in confJhnity with the conditions of the ar- 
mistice. 

Art. XXXVn. The armistice may be either 
general or local. The first suspends the military 
operations between the belligerent states everywhere; 
the second suspends such operations only as to certain 
fractions of the belligerent armies and in a determined 
radius. 

Art. XXXVIII. The armistice should be notified, 
officially and in due course, to the proper authorities 
and to the troops. Hostilities are suspended immedi- 
ately after the notification or at the time agreed upon. 

Art. XXXIX. It depends on the contracting 
parties to fix in the clauses of the armistice the relations 
which may exist with the population and with each 
other in the theatre of war. 

Art. XL. Every serious violation of the armistice 
by either party gives to the other the right to disavow 
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the same, and even, in case of ui^ncy, to resume 
hostilities immediately. 

Art. XLI. The violation of the provisions of 
an annistioe by individuals, acting on their own 
initiative, confers the right only to demand the pun- 
ishment of the offenders, and, if need be, an indemnity 
for the damage sustained. 

Section 3. Miutary AuTHORrrr in the Tbrritort 

OF THE Enemy. 

Art. XLII. Territory is regarded as occupied 
when it finds itself placed in fact under the authority 
of the hostile army. The occupation includes only 
the territory where that authority is established and 
in a position to be exercised. 

Art. XLIII. The lawful authority having passed, 
in fact, into the hands of the occupant, he will take 
all steps which depend upon him with a view to re- 
establish order, as far as possible, by respecting, save 
in case of absolute impediment, the laws in force in 
the country. 

Art. XLIV. It is forbidden to compel the popu- 
lation of an occupied territory to take part in military 
operations against their own country. 

Art. XLV. It is forbidden to constrain the 
population of an occupied territory to recognize, by 
the taking of an oath, the power of the enemy. 

Art. XLVI. Family honor and rights, the lives 
of individuals and their private property, as well as 
their religious convictions and the right of public 
worship, are to be respected. Private property is not 
to be confiscated. 

Art. XLVII. Pillage is expressly prohibited. 

Art. XLVIII. If the occupant collects in the 
occupied territory the imposts, duties, and tolls 
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established for the benefit of the state, he shall do 
so, as far as possible, in accordance with existing 
rules of assessment and apportionment, and the 
obligation shall devolve upon him of providing for 
the expenses of the administration of the occupied 
territory in the proportion to which the legal govem- 
ment was bound to contribute. 

Art. XLIX. If, in addition to the imposts 
contemplated in the preceding article, the occupant 
levies other money contributions in the occupied 
territory, he can do so only to the extent of the needs 
of the army or the administration of the occupied 
territory. 

Art. L. No collective penalty, pecuniary or other- 
wise, shall be imposed upon communities because of 
individual acts for which they could not be regarded 
as collectively responsible. 

Art. LI. No contribution shall be collected save 
in virtue of an order given in writing, and on the 
responsibility of a general-in-chief. This method of 
collection shall be resorted to only in accordance 
with the existing rules of assessment and apportion- 
ment. For every contribution a receipt shall be 
•given to the contributor. 

Art. LII. Requisitions in kind and compulsory 
service shall be demanded only of communities or 
inhabitants for the needs of the army of occupation. 
They shall bear relation to the resources of the com- 
munity, and shall be of such natm^ as not to imply 
an obligation on the part of the population to take 
part in military operations against their own country. 

These requisitions and services shall be demanded 
only with the authority of the commander of the 
occupied locality. Levies in kind shall, as far as 
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poflsible, be paid for in cash; if not, they shall be 
verified by receipts. 

Art. LIII. The army which occupies a territory 
can seize only the cash, funds, and biUs receivable, 
property belonging to the state itself, means of trans- 
portation, depots of arms, magazines, and supplies, 
and, in general, all movable property of the state 
which may be useful in military operations. 

Railway material, land telegraphs, telephones, 
steamers, and other vessels outside the cases r^ulated 
by the maritime law of war, as well as depots of arms, 
and, in general, all sorts of munitions of war, even 
when belonging to corporations or private individuals, 
are equally things susceptible of use in military opera- 
tions, but shall be restored, and indemnifications 
shall be agreed upon at the establishment of peace. 

Art. LIY. Railway material coming from neutral 
states, whether the property of such states or of 
corporations or private individuals, shall be sent back 
as soon as possible. 

Art. LV. The occupying state shall regard itself 
only as the administrator of the occupied territory, 
and as in enjo3rment of the usufruct of the public 
buildings, landed estates, forests, and agricultural in- 
terests belonging to the state. It shall be his duty to 
protect the capital of these properties, and to ad- 
minister them in accordance with the principles of 
usufruct. 

Art. LVI. Town property and the property of 
establishments consecrated to religious worship, to 
charity and education, and to the arts and sciences, 
even when belonging to the state, shall be treated as 
private property. All seizure, destruction, or inten- 
tional defacement of such establishments, of historical 
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monuments; of works of art or of science, is prohibited, 
and the oflfenders shall be prosecuted. 

Section 4. Belligerents Interned and Wounded 
Cared for in Neutral Territort. 

Art. LVII. The neutral state which receives in 
its territory troops belonging to the belligerent armies 
shall intern them whenever possible at a distance from 
the theatre of war. It may detain them in camps, and 
may even confine them in fortresses or other places 
adapted to the purpose. It shall decide whether the 
officers are to be set free, on giving their paroles not to 
quit the neutral territory without authority. 

Art. LVIII. In the absence of a special agree- 
ment, the neutral state shall furnish the interned 
troops with subsistence and clothing and the relief 
demanded by humanity. Indemnification shall be 
made, when peace is declared, for the expenses oc- 
casioned by the internment. 

Art. LIX. A neutral state may authorize the 
passage over its territory of the sick and wounded 
belonging . to the belligerent armies, subject to the 
qualification that the trains which carry them shall 
convey neither the personnel nor material of war. In 
such case a neutral state is boimd to resort to such 
measiu'es of security and control as are necessary to 
accomplish this result. 

Sick and wounded brought into neutral territory, 
under such conditions, by one of the belligerents, and 
who may belong to the adverse party, shall be held by 
the neutral state in such a manner that they cannot 
again take part in the operations of war. Tlie latter 
shall have the same obligations in respect to the sick 
and wounded as are provided for in the former case. 
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Art. LX. The Geneva Convention applies to the 
cdck and wounded interned in neutral territory. 

Agreement Concerning the Laws and Usages of 
War on Land. 

Art. I. The high contracting parties shall issue 
instructions to their armed land forces which shall be 
in conformity to the rules concerning war on land 
annexed to the present convention. 

Art. II. The provisions contained in the rule 
contemplated in Article I are obligatory only upon the 
contracting powers in the event of war between two 
or more of them. These provisions shall cease to be 
binding from the instant at which, in a war between 
contracting powers, a non-contracting power shall be 
associated with one of the belligerents. 

Art. III. The present convention shall be ratified 
with the leaat possible delay. The ratifications shal 
be deposited at The Hague. On the deposit of each 
ratification a minute shall be prepared, one copy of 
which, properly certified, shall be transmitted, through 
diplomatic channels, to each of the contracting powers. 

Art. IV. Non-signatory powers are permitted to 
become parties to this convention. For that purpose 
they shall make known their acceptance to the con- 
tracting powers, by means of a notification in writing, 
addressed to the government of the Netherlands, and 
communicated by that government to the other con* 
tracting powers. 

Art. V. If it should happen that one of the high 
contracting parties should disavow the present con- 
vention, such disavowal shall not become operative 
imtil a written notification thereof shall have been 
made to the government of the Netherlands, and im- 
mediately communicated by the latter to all of the 
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other contracting powers. This disavowal shall become 
operative only in so far as it concerns the power which 
shall have given notice of it. 

Executed at The Hague, on the 29th day of July, 
1899, in an original which shall remain on deposit 
in the archives of the government of the Netherlands, 
and of which duly certified copies shall be submitted 
to the contracting powers through diplomatic channels. 

Agreement foe the Adaptation of Maritime War- 
fare TO THE Rules of the Geneva Con- 
vention OF August 22, 1864. 

Art. I. Military hospital ships — that is, ships 
constructed or fitted out by states especially and 
solely with a view to give assistance to the sick, 
wounded, and shipwrecked — ^the names of which shall 
have been communicated to the belUgerent powers at 
the opening or during the continuance of hostilities, 
and, in every case, before being placed in service, 
are to be respected and may not be captured during 
the continuance of hostilities. These vessels are not 
assimilated to ships-of-war in matters pertaining to 
their sojourn in neutral ports. 

Art. II. Hospital ships equipped, wholly or in 
part, at the expense of private individuals, or aid 
societies which have been officially recognized, are 
equally to be respected and exempted from capture, 
if the belligerent power to which they are attached 
has given them an official commission, and has notified 
their names to the adverse power at the opening of 
hostilities, or during their progress, but in every case 
before being placed in service. These ships shall carry 
a document, from competent authority, declaring that 
they have been subjected to its inspection during their 
equipment and at their final departure. 
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Art. III. Hoepital ships, equipped wholly or in 
part at the expense of private individuals, or of societies 
officially recognized by neutral states, are to be re- 
spected and exempted from capture if the neutral 
power to which they are subject issues commissions 
to them and notifies their names to the belligerent 
powers at the outbreak of hostilities or during their 
continuance, but in all cases before being placed in 
service. 

Art. IV. Ships mentioned in Articles I, II and 
III shall carry aid and assistance to the sick, wounded, 
and shipwrecked individuals of the belligerent armies 
without distinction of nationality. The governments 
agree not to use these ships for any warlike purpose. 
These ships shall not embarrass in any manner the 
movements of the combatants. DurLog and after 
the combat they shall act at their own risk and hazard. 
Belligerents shall have the right to visit and inspect 
them; they may refuse assistance to them, or require 
them to remove to a distance, or impose upon them a 
fixed sailing course, and may place a commissioner 
on board; they may even detain them if circumstances 
demand it. As far as possible orders given by bellig- 
erents to hospital ships shall be entered in their log- 
books. 

Art. v. Military hospital ships shall be dis- 
tinguished by an exterior coloring of white with a green 
horizontal band of about one metre and a half in width. 
Ships mentioned in Articles II and III shall be dis- 
tinguished by an exterior coloring of white with a red 
horizontal band of about one metre and a half in 
width. The small boats of the ships just mentioned, 
as well as the small boats which may be employed in 
hospital service, shall be distinguished by similar 
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painting. All hospital ships shall be recognized by 
hoisting with their national flags the red cross em- 
blazoned upon the white flag; as prescribed by the 
Geneva Convention. 

Art. VT. Commercial vessels, yachts, or neutral 
small boats conve3dng or receiving sick, woimded, or 
shipwrecked persons, are not liable to capture for 
engaging in such transport; but they remain liable to 
capture for any violations of neutrality which they 
may have committed. 

Art. VII. The personnel of the medical and 
hospital service, including chaplains, of every captured 
vessel, is inviolable and cannot be made prisoners of 
war. They carry away with them, on quitting the 
ship, the surgical instruments and appliances which 
are their personal property. These persons shall con- 
tinue to perform their functions so long as may be 
necessary, and they may be withdrawn when the com- 
mander-in-chief deemssuch withdrawal possible. Bellig- 
erents are to secure to such persons who may fall into 
their hands the full enjoyment of their salaries. 

Art. VTII. Persons in the military or naval ser- 
vice, to whatever nation they may belong, who are 
sick, woimded, or shipwrecked, shall be protected and 
cared for by their captors. 

Art. IX. Sick, wounded, and shipwrecked per- 
sons in the service of a belligerent who fall into the 
hands of the enemy become prisoners of war. It is 
for the enemy to decide, according to the circum- 
stances of the case, whetiiier it is expedient to hold 
them, to send them to a port of their own nation, or 
to a neutral port, or even to a port of the enemy. In 
the last case the prisoners so returned to ttieir country 
cannot serve during the continuance of the war. 

Vol Xa— 22. 
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Art. X. Sick, wounded, or shipwrecked persons 
who are sent to a neutral port, with the consent of the 
local authority, shall, unless a contrary arrangement 
be entered into between the neutral state and the 
belligerents, be subjected to such restraint by the 
neutral state that it will be impossible for them to 
again take part in the operations of the war. The 
expenses of hospital treatment and internment of the 
sick, wounded, and shipwrecked shall be borne by 
the state to which they belong. 

Art. XI. The rules contained in the foregoing 
article are obligatory only upon the contracting powers 
in the event of war between two or more of them. The 
said rules shall cease to be obligatory from the instant 
when, in a war between contracting powers, a non- 
contracting power joins one of the belligerents. 

Art. XII. The present convention shall be rati- 
fied with the briefest possible delay. The ratifications 
shall be deposited at The Hague; a minute shall be 
prepared, on the deposit of each ratification, of which 
a properly authenticated copy shall be transmitted, 
thix)ugh diplomatic channels, to each of the contracting 
powers. 

Art. XIII. Non-signatory powers who have ac- 
cepted the Geneva Convention of August 22, 1864, 
are permitted to adhere to this convention. To that 
end they shall make known their adhesion to the con- 
tracting powers by a notification in writing, addressed 
to the government of the Netherlands, and com- 
municated by it to all of the other contracting powers. 

Art. XrV. It if should happen that one of the 
high contracting parties should disavow the present 
convention, such disavowal shall not become operative 
until one year after it shall have been notified, in 
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writing, to the govenunent of the Netherlands and 
immediately conmimiicated by the latter to all of the 
other high contracting powers. This disavowal shall 
be operative only in respect to the power which shall 
have given notice of it. 

Done at The Hague this 29th day of July, 1899. 

DECLARATIONS OF THE PEACE CONFERENCE 
AT THE HAGUE. 

I. Throwing Projectiles and Explosives 
FROM Balloons. 

Declaration. The contracting powers agree, 
for a period of five years, to forbid the throwing of 
projectiles and explosives from balloons or by other 
new methods of a similar nature. 

II. Projectiles Which Diffuse Asphyxiating 

Gases. 

Declaration. The contracting powers agree to 
forbid the employment of projectiles which have for 
their sole purpose the diffusion of asphjrxiating or 
deleterious gases. 

III. Use of Expanding Projectiles. 

Declaration. The contracting powers agree to 
forbid the emplojmient of bullets which expand or 
flatten easily in the human body, such as bullets the 
jackets of which do not entirely cover the core or are 
provided with incisions. 

Recommendations of the Peace C!onference at 
The HaguE; Adopted July 29, 1899. 

The conference is of opinion that the limitation of 
the military burdens which now weigh so heavily upon 
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the world is highly desirable for the enlargement of 
the moral and material well-being of humanity. 

I. The conference, in view of the steps already 
taken by the Federal Government of Switzerland, 
with a view to the revision of the Geneva Convention, 
gives expression to the desire that it be succeeded by 
the meeting of a conference having for its object the 
revision of that convention. 

II. The conference gives expression to the desire 
that the question of the rights and duties of neutrals 
be inscribed on the programme of the next conference. 

in. The conference gives expression to the 
desire that the questions relating to marine artillery 
and small-arms, such as have been investigated by it, 
be studied by governments with a view to reach an 
understanding in respect to new types and calibers. 

rV. The conference gives expression to the desire 
that governments, taking account of the propositions 
made to the conference, should study the possibility of 
an understanding in respect to the limitations of 
military and naval forces and war budgets. 

V. The conference gives expression to the desire 
that the proposition having for its object the inviolabil- 
ity of private property in maritime warfare should be 
referred to a future conference for investigation. 

VI. The conference gives expression to the desire 
that the proposition to regulate the question of the 
bombardment of ports, towns, villages, by naval 
forces should be referred to a future conference. 
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Act of Cbngrait ci July fint» nineteen hundred and two» 'the Philippine Un." 
— ^An Act temporarily to provide for the administration of the aff aiia of 
eivil goveinment in the Fhilippma lalands, and for other purposee. 
Be U enacted hy (he Senate and House of Repreeentaiives of the United 
Statee of America in Congreee aseembled, That the action of the FMddent of 
the United States in creating the Philippine Gommiaeion and authorising said 
GomminiQn to exerciae the powers of government to the extent and in the 
manner and fonn and subject to the regulation and oontrd set forth in the 
instructions of the President to the Philippine Commission, dated April 
seventh, njn^diiwn hundred, and in creating the oflioes of GivO Governor and 
Vioe-Govemor of the Philippine Islands, and authorising said CML Governor 
and Vioe-Govemor to exercise the powers of government to the extent and in 
the manner and form set forth in the Executive order dated June twenty- 
first, nineteen hundred and one, and in establishing four Executive Depart- 
ments of government in said Islands as set forth in the Act of the Philippine 
Commission, entitled ''An Act providing an organisation for the Departments 
of the Interior, of Commerce and Police, of Finance and Justice, and of Public 
Instruction," enacted September sixth, nineteen hundred and oue, is hereby 
approved, ratified, and confirmed, and until otherwise provided l^y law the 
said Islands shall contfaiue to be governed as therel^y and herein provided, 
and all laws passed hereafter by the Philippine Commission shall have an 
enacting dause as follows: "By authority of the United States, be it enacted 
by the Philipi»ne Cammiasion. ' ' The provisions of section ei^teen hundred 
and ninety-one of the Revised Statutes of eight>em hundred and aeventy- 
ei^ shall not apply to the Philippine Islands. 

Future appointments of Civil Governor, Vioe-Govemor, members of 
said Commission and heads of Executive Departments shall be made by the 
President, by and with the advice and consent of the Senate. 

Sbo. 2. That the action of the President of the United States hereto- 
fore taken by virtue 6i the authority vested in him as Commander in Chief 
of the Army and Navy, as set forth in his order of July twelfth, eight>een 
hundred and nhiety-eii^, wherel^ a tariff d duties and taxes as set forth by 
said order was to be levied and collected at aU ports and places fai the Philippine 
Islands upon passfaig faito the occupation and possession of the forces of the 
United States, together with the subsequent amendments of said order, are 
herein approved, ratified, and confirmed, and the actions of the authorities 
of the Government of the Philippine Islands, taken in accordance with the 
provisions of said order and subsequent amendments, are hereby approved: 
Provided, That nothing contained in this section shall be held to amend or 
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repetl an Aet entitled ''An Act tempomily to provide revenue for the Philip- 
pine Uende, and for other puipoeee/' approved March eig^, nineteen 
hundred and two. 

Sac. 3. That the Pkeadent of the United States, during sudi time 
aa and whenever the aovereignty and authority of the United States encounter 
aimed reaistanoe in the Philippine Idanda, until otherwise provided fay 
OongresB, shall contmue to regiflate and control commercial intercourse with 
and within said Islands by such general rules and regulations as he, in his 
discretion, may deem most conducive to the public mterests and the general 
welfare. 

Sac. 4. That afl faihabitants of the Philippine Islands contmuing 
to reside therein who were Spanish subjects on the eleventh day of April, 
eii^iteen hundred and ninety-nine, and then resided in said Islands, and their 
children bom subsequent thereto, shall be deemed and held to be dtisens of 
the Philippine Islands and as such entitled to the protection of the United 
States, except such as shall have elected to preserve their allegiance to the 
Crown of Spam in accordance with the provisions of the treaty of peace 
between the United States and Spain signed at Paris December tenth, ei^teen 
hundred and ninety-ei^. 

Snc. 6. That no law shall be enacted in said Islands which shall 
deprive any person of life, liberty, or property without due p i o o es s of law, 
or deny to any person therein the equal protection of the laws. 

That in all criminal prosecutions the accused shall enjoy the rifl^t to 
be heard by himself and counsel, to demand the nature and cause of the 
accusation against him, to have a speedy and public trial, to meet the witness 
face to face, and to have compulsory process to compel the attendance of 
witnesses in his behalf. 

That no person shall be held to answer for a criminal c^enae without 
due process of law; and no person for the same offense shall be twice put in 
jeopardy of punishment, nor shall be compdled in any criminal case to be a 
witness against himself. 

That all persons shall before conviction be bailable by sufSdent sureties, 
except for capital offenses. 

That no law impairing the obligation of contracts shall be enacted. 

That no person shall be imprisoned for debt. 

That the privilege of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion, insurrection, or invasion the public safety 
may require it, in either of which events the same may be suspended by the 
President, or by the Governor, with the approval of the Philippine G6m- 
mission, wherever during such period the n e c e ss it y for such suspension shall 
exist. 

That no ex post facto law or bill of attainder shall be enacted. 

That no law granting a title of nobility shall be enacted, and no person 
holding any office of profit or trust in said Uands, shall, without the consent 
of the Gbngress of the United States, accept any present, emolument, office, 
or title of any kind whatever from any king, queen, prince, or foreign State. 

That excessive bail shall not be required, nor excesrive fines imposed, 
nor cruel and unusual punishment infficted. 
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That the right to be seouie against unxeasonable aearehea and aeiauie 
ahall not be violated. 

That neither alaveiy, nor involuntary aervitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
In said Islands. 

That no law shall be passed abridging the freedom of speech or of the 
press, or the right of the people peaceably to assemble and petition the Govern- 
ment for redress of grievances. 

That no law shall be made respecting an establishment of religion or 
prohibiting the free exercise thereof, and that the free exercise and enjoy- 
ment of religious profession and worship, without discrimination or pre- 
ference, shall forever be allowed. 

That no money shall be paid out of the Treasuiy except in pursuance 
of an appropriation by law. 

That the rule of taxation in said Islands shall be uniform. 

That no private or local bill which may be enacted into law shaU em- 
orace more than one subject, and that subject shall be expressed in the title 
ofthebiU. 

That no warrant shall issue but upon probable cause, supported l^ 
oath or affiimation, and particulariy describing the place to be searched and 
the person or things to be seised. 

That all money collected on any tax levied or assessed for a special 
purpose shall be treated as a special fund in the Treasuiy and paid out for 
such purpose only. 

8kc. 6. That whenever the existing insurrection in the Philippine 
Islands shall have ceased and a condition of general and complete peace shall 
have been established therein and the fact shall be certified to the President 
by the Philippine Commission, the President upon being satisfied thereof, 
shall order a census of the Philippine Islands to be taken l^ said Philippine 
Commission; such census in its inquiries relating to the population shall take 
and make so far as practicable full report for all the inhabitants, of name, 
age, sex, race, or tribe, whether native or foreign bom, literacy in Spanish, 
native dialect, or language, or in English, schod attendance, ownership of 
homes, industrial and social statistics, and such other information separately 
for eadi island, each province, and municipality, or other dvil division, as the 
President and said Commission may deem necessary: Provided, That the 
President may, upon the request of said Commission, in his discretion, employ 
the service of the Census Bureau in compiling and promulgating the statistical 
information above provided for, and may commit to such Bureau any part 
or portion of such labor as to him may seem wise. 

Sac. 7. That two years after the completion and publication of the 
census, in case such condition of general and complete peace with recognition 
of the authority of the United States shall have continued in the territory 
of said Islands not inhabited l^y Moros or other non-Christian tribes and such 
facts shall have been certified to the President by the Philippine Commission, 
the President upon being satisfied thereof shall direct said Commission to 
call, and the Commission shall call, a general election for the choice of delegates 
to a popular assembly of the peof^e of said territory in the Philippine Islands, 
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whioh ihan Iw known m the Fhilii^Mne AoBombly. After nid AmBRihly 
shAll have oonvened and otgaaiied, all the leg;idative power heretofore oon- 
feired on the Philippine Oommianon in all that part of said Uands not in- 
habited ^ lioroe or other non-C)brietian tribei ahall be vested in a Logidatoie 
ooneiitinc d two Hon ie i t he Philippine Ocmunienan and the Philippine 
Aanmbly. Said Aanmbly ehall oonaiflt of not Ioh than fifty nor more than 
one hundred memben to be apportioned by said Oommianon among the 
provinoei aa neaiiy as praetlcabie aooording to population: PnmdBd, That 
no province shall have Imi than one member: And provi(M further^ That 
provinoes entitled by population to more than one member may be divided 
into such oonvenient districts as the said Gommiaaion may deem best. 

Public notice of such division shall be given at least ninety daya prior 
to such election, and the election shall be held under rules and regulations 
to be prescribed by law. The qualification of decton in such election shall 
be the same as is now provided by law in case of electors in municipal electioDs. 
The members of Assembly shall hold office for two years from the fint day of 
January next fcdlowing their election, and their successors shall be dioeen by 
the people eveiy second year thereafter. No person shall be eligible to such 
election who is not a qualified elector of the election district in w^axh he 
may be chosen, owing allegiance to the United States, and twenty-five years 
of sge. 

The Legislature shall hold annual sessions, commencing on the first 
Monday of February in each year and continuing not exceeding ninety daya 
thereafter (Sundays and hoUdays not mduded): Provided, That the fint 
meeting of the Legislature shall be held upon the call of the Governor within 
ninety days after the first eleetton: And provided further, That if at the 
tennination of any session the appropriations necessaxy for the sui^rt of 
Govenunent shaU not have been made, an amount equal to the sums appro- 
priated in the last appropriation biOs for such purposes shall be deemed to be 
appropriated; and until the Legislature shall act m such behalf the Treasurer 
may, with the advice of the Governor, make the payments necessaiy for the 
purposes aforesaid. 

The Legislature may be called in special session at any time by the 
Gvil Governor for general legislation, or for action on such specific subjeeta 
as he may designate. No special session shall continue longer than thiity 
days, exdusive of Sundays. 

The AssemUy shall be the judge of the elections, returns, and qualifica- 
tions of its memben. A majority shaU constitute a quorum to do business, 
but a smaller number may adjourn from day to day and may be authorised 
to compel the attendance of abeent members. It shaU choose its Speaker 
and other officen, and the salaries of its memben and offioen shall be fixed 
l^ law. It may determine the rule d its proceedings, punish its memben 
for disorderiy bdiavior, and with the concuiience of two-thirds expel a member. 
It shall keep a journal of its proceedings, whidi shall be published, and the 
yeas and naya olt the memben on any question shaU, on the demand of one- 
fifth of those p r e s en t, be entered on the jounal. 

Sac. 8. That at the same time with the first meeting of the Philippme 
Legiskton, and bieDnlaDy thereafter, there shall be chosen by said Legidature, 
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eftch House voting separately, two resident Gommissioneni to the United 
States, who shall be entitled to an official recognition as such bj all depart- 
ments upon presentation to the President of a certificate of election by the 
Civil Governor of said Islands, and each of whom shall be entitled to a salary 
payable monthly by the United States at the rate of five thousand dollars per 
annum, and two thousand dollars additional to cover all expenses: ProwM, 
That no person shall be eligible to such election who is not a qualified elector 
of said Islands, owing allegiance to the United States, and who is not thirty 
yean of age. 

Ssc. 9. That the Supreme Court and the Courts of First Instance 
of the Philippine Islands shall possess and exercise jurisdiction as heretofore 
provided and such additional jurisdiction as shall hereafter be prescribed by 
the Govenmient of said Islands, subject to the power of said Government 
to change the practice and method of procedure. The municipal courts of 
said Islands shall possess and exercise jurisdiction as heretofore provided by 
the Philippine Commission, subject in all mattera to such alteration and 
amendment as may be hereafter enacted by law; and the Chief Justice and 
Associate Justices of the Supreme Court shall hereafter be appointed l^ the 
PMsident, by and with the advice and consent of the Senate, and shall receive 
the compensation heretofore prescribed by the Commission until otherwise 
provided by Congress. The judges of the Court of First Instance shall be 
appointed by the CivU Government, l^ and with the advice and consent of 
the Philippine Commission: Provided, That the admiralty jurisdiction of the 
Supreme Court and Courts of First Instance shall not be changed exeept by 
Act of Congress. 

Sac. 10. That the Supreme Court of the United States shall have 
jurisdiction to review, revise, reverse, modify, or affirm the final judgments 
and decrees of the Supreme Court of the ^lilippine Islands in all actions, 
cases, causes, and proceedings now pending therein or hereafter determined 
thereby in which the Constitution or any statute, treaty, title, right, or privilege 
of the United States is involved, or in causes in which the value in controversy 
exceeds twenty-five thousand dollan, or m which the title or possession of 
real estate exceeding in value the sum of twenty-five thousand dollars, to be 
ascertained by the oath of either party or of other competent witnesses, is 
involved or brou^t m question; and such final judgments or decrees may 
and can be reviewed, revised, reversed, modified, or affirmed by said Supreme 
Court of the United States on appeal or writ of error by the party aggrieved, 
in the same manner, under the same regulations, and by the same procedure, 
as far as applicaUe, as the final judgments and decrees of the Greuit Courts 
of the United States. 

Sac. 11. That the Government of the Philippine Islands b hereby 
authorised to provide for the needs of commerce by improving the haibon 
and navigable watere of said Islands and to construct and maintain in said 
navigable waters and upon the shore adjacent thereto bonded warehouses, 
wharves, pien, light-houses, signal and life-saving stations, buoys, and like 
instruments of commerce, and to adopt and enforce regulations in regard 
thereto, including bonded warehouses wherein articles not intended to be 
impoffted into said Islands nor mingled with the property therein, but btou^t 
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into a port of said Idands for reshipment to another country may be deposited 
in bond and reshipped to another oountiy without the payment of customs 
duties or charges. 

Sac. 12. That all the property and rights which may have been 
acquired in the Philippine Islands by the United States under the treaty 
of peace with Spain, signed December tenth, eighteen hundred and ninety- 
eight, except such land or other property as shall be designated by the Presi- 
dent of the United States for military and other reservations of the Government 
of the United States, are hereby placed under the control of the Government 
of said Islands, to be administered for the benefit of the inhalntants thereof, 
except as provided in this Act. 

Sec. 13. That the Government of the Philippine Islands, subject 
to the provisions of this Act and except as herein provided, shall classify 
according to its agricultural character and productiveness, and shall inunedi- 
ately make rules and regulations for the lease, sale, or other disposition of 
the public lands other than timber or mineral lands, but such rules and 
regulations shall not go into effect or have the force of law until they have 
received the approval of the President, and when approved by the President 
they shall be sulxnitted by him to Congress at the beginning of the next 
ensuing session thereof and unless disapproved or amended by Congress at 
said session they shall at the dose of such period have the force and effect 
of law in the Hulippine Islands: Provided, That a single homestead entry 
■hall not exceed sixteen hectares in extent. 

Sbc. 14. That the Government of the Philippine Islands is hereby 
authorised and empowered to enact rules and regulations and to prescribe 
terms and conditions to enable persons to perfect their title to public lands 
in said Islands, who, prior to the transfer of sovereignty from Spain to the 
United States, had fulfilled all or some of the conditions required by the 
Spanish laws and royal decrees of the Kingdom of Spain for the acquisition 
of legal title thereto, yet failed to secure conveyance of title; and the Philip- 
pine Commission is authorised to issue patents, without compensation, to 
any native of said Islands, conveying title to any tract of land not more 
than sixteen hectares in extent, which were public lands and had been actually 
occupied by such native or his ancestors prior to and on the thirteenth of 
August, ei^teen hundred and ninety-ei^t. 

Sec. 15. That the Government of the Philippine Islands is hereby 
authorised and empowered, on such terms as it may prescribe, by general 
legislation, to provide for the granting or sale and conveyance to actual 
occupants and settlers and other dtisens of said Islands such parts and 
portions of the public domain, other than timber and mineral lands, of the 
United States in said Islands as it may deem wise, not exceeding sixteen 
hectares to any one person and for the sale and conveyance of not more than 
one thousand and twenty-four hectares to any corporation or association 
of persons: Providsd, That the grant or sale of such lands, whether the pur- 
chase price be paid at once or in partial payments, shall be conditioned upon 
actual and continued occupancy, improvement, and cultivation of the premises 
sold for a period of not less than five years, during whidi time the purchaser 
or grantee can not alienate or encumber said land or the title thereto; but 
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■uch restriction shall not apply to transfers of rights and title of inheritanoe 
under the laws for the distribution of the estates of decedents. 

8bc. 16. That in granting or selling any part of the public domain 
under the provisions of the last preceding section, preference in all cases 
shall be given to actual occupants and settlen; and such public lands of the 
United States in the actual possession or occupancy of any native of the 
Philippine Islands shall not be' sold by said Government to any other person 
without the consent thereto of said prior occupant or settler first had and 
obtained: Provided, That the prior right hereby secured to an occupant of 
land, who can show no other proof of title than possession, shall not apply 
to more than sixteen hectares in any one tract. 

Ssc. 17. That timber, trees, forests, and forest products on lands 
leased or demised by the Govenmient of the Philippine Islands under the 
provisions of this Act shall not be cut, destroyed, removed, or appropriated 
except by special permission of said Qovemment and under such regulations 
as it may prescribe. 

All moneys obtained from lease or sale of any portion of the public 
domain or from licenses to cut timber by the Government of the Philippine 
Islands shall be covered into the Insular Treasury and be subject only to 
appropriation for insular purposes according to law. 

Sac. 18. That the forest laws and regulations now in force in the 
Philippine Islands, with such modifications and amendments as may be 
made by the Government of said Islands, are hereby continued in force, and 
no timber lands forming part of the public domain shall be sold, leased, or 
entered until the Government of said Islands, upon the certification of the 
Forestry Bureau that said lands are more valuable for agriculture than for 
forest uses, shall declare such lands so certified to be agricultural in character: 
Provided, That the said Government shall have the right and is hereby em- 
powered to issue licenses to cut, harvest, or collect timber or other forest 
products on reserved or unreserved public lands in said Islands in accordance 
with the forest laws and regulations hereinbefore mentioned and under the 
provisions of this Act, and the said Govenmient may lease land to any person 
or persons holding such licenses, sufficient for a mill site, not to exceed four 
hectares in extent, and may grant rights of way to enable such person or 
persons to get access to the lands to which such licenses apply. 

Sbc. 19. That the beneficial use shall be the basis, the measure, and 
the limit of all rights to water in said Islands, and the Government of said 
Islands is hereby authorised to make such rules and regulations for the use of 
water, and to make such reservations of public lands for the protection of the 
water supply, and for other public puiposes not in conflict with the provisions 
of this Act, as it may deem beet for the public good. 

MOnBRAL LANDS. 

Sbc. 20. That in all cases public lands in the Philippine Islands 
valuable for minerals shall be reserved from sale, except as otherwise expressly 
directed by law. 

Ssc. 21. That aU valuable mineral deposits in public lands in the 
Philippine Islands, both surveyed and unsurveyed, are hereby dedared to 
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be free a&d open to ezplorati<m, oeeupation, a&d purehBie, a&d the land in 
which thegr are foond to oeeapation and imrdiaae, by citirena of the United 
Statea, or of aaid Idanda: Provided, That when on any hmda in aaid laianda 
entered and ooeupied aa agricultural landa under the proviaiona of thia Act, 
but not patented, mineral depoeita have been found, the working of auch 
mineral depoeita ia hereby foibidden until the peracm, aaiodation, or ooipor»- 
tion who or whidi haa entered and ia occupying auoh landa ahall have paid 
to the Qovemment of aaid lalanda auch additional aum or auma aa will make 
the total amount paid for the mineral daim or daima in which aaid depoaita 
are located equal to the amount diaiged by the QoTomment for the aame 
aa mineral daima. 

Saa 22. That mining daima vqpon land containing veina or lodea 
of quarta or other rock in place bearing gold, aO ver, dnnabar, lead, tin, copper, 
or other vahiable.depcdta, located after the paaaage of thia Act, whether 
located by one or more peraona qualified to locate the aame nnder the preceding 
aeetion, ahaD be located in the following manner and under the foDowing 
eooditiooa: Any perKm ao qualified deauing to locate a mineral daim ahall, 
aobjeot to the providona of thia Act with reapect to land which may be uaed 
for minings enter vqpon the aame and locate a plot of ground meaauring, where 
poadUe, but not exceeding, one thouaand feet in length by one thouaand feet 
in breadth, in aa neariy aa poanble a rectangular form; that ia to aay: All 
angjci ahaD be right ang^ea, except in caaea where a boundary line of a 
previoualy aunreyed daim ia adopted aa common to both daima, but the 
linea need not n e cea aari ly be meridional. In defining the d» of a mineral 
daim, it ahaD be meaaured horiiontally, iireapective of inequalitiea of the 
aurf ace of the ground. 

8bo. 23. That a mineral daim diaU be mariced by two poata placed 
aa neariy aa poanble on the line of the ledge or vdn, and the poata diall be 
numbered one and two, and the diatance b e t w een poata numbered one and 
two ahaD not eoEoeed one thouaand feet, the line between poata numbered 
one and two to be known aa the location line; and vqpon poata numbered 
one and two ahaD be written the name given to the mineral daim, the name 
of the locator, and the date 61 the location. Upon poet numbered one there 
ahall be written, i n addition to the foregoing, *' Initial poat, ' ' the approximate 
compaai bearing d poat numbered two, and a atatement of the number of 
feet lying to the right and to the left of the line from poat numbered one to 
poat numbered two^ thua: ''Initial poat Direction d poat numbered 

two feet of thia daim lie on the right and feet 

on the left of the line from number one to number two poat" All the par- 
ticulars reqmred to be put on number one and number two poata diall be 
fuxniahed by the locator to the provincial aecretary, or audi other oflSoer aa 
by the Philippine €k}vecmnent may be deaoribed aa mining recorder, in writing, 
at the time the daim ia recorded, and ahaU fonn a part of the record of auch 



Sac. 24. That when a daim haa been located the hdder ahaU unmedi- 
atdy mark the line between poata numbered one and two ao that it can be 
diatinctly aeen. The locator ahaD alao place a poet at the point idiere he 
haa found minerala in place, on which ahall be written " DiMX>very poat:'* 



SPANISH-AMEBICAN LAW. 349 

Provided, That when the daim is surveyed the surveyor ahall be guided by 
the reooids of the daim, the sketch plan on the back of the declaration made 
by the owner when the daim was recorded, posts numbered one and two, and 
the notice on niunber one, initial post. 

Sbc. 26. That it shall not be Uwful to move number one post, but 
number two post may be moved by the deputy mineral surveyor when the 
distance between posts numbered one and two exceeds one thousand feet, in 
order to place number two post one thousand feet from number one post on 
the line of location. When the distance between posts numbered one and 
two is less than one thousand feet the deputy mineral mimyor shall have 
no authority to extend the daim beyond number two. 

Sbc. 26. That the "location line" shall govern the direction of one 
side of the daim, upon which the survey shall be extended according to 
this Act. 

Sbc. 27. That the holder of a mineral daim shaD be entitled to all 
minerals which may lie within his daim, but he shall not be entitled to mine 
outside the boundary lines 6i his daim oontinued vertically downward: 
Provided, That this Act shall not prejudice the ri^^ts of daim owners nor 
daim holders whose daims have been located under existing laws prior to 
this Act 

Sbo. 28. That no mineral daim of the full siie shall be recorded 
without the application being accompanied by an aflSdavit made by the 
applicant or some person on his behalf cognisant of the facts— that the legal 
notices and posts have been put up; that mineral has been found in place 
on the daim proposed to be recorded; that the ground applied for is unooou- 
pied by any other person. In the said dedaration shall be set out the name 
of the applicant and the date of the location of the daiuL The words written 
on the number one and number two posts shall be set out in full, and as 
accurate a description as possible of the position of the daim given with 
reference to some natural object or permanent monuments. 

Sbc. 29. That no mineral daim which at the date of its record Is 
known by the locator to be less than a full-sised mineral daim shall be re- 
corded without the word " fraction" bdng added to the name of the daim 
and the application being aooompanied by an affidavit of solemn dedaration 
made by the applicant or some person on his behalf cognisant of the facts: 
That the legal posts and notices have been put up; that mineral has been 
found in place on the fractional daim proposed to be recorded; that the 
ground applied for Is unoooupied by any other person. In the said declara- 
tion shall be set out the name 61 the applicant and the date of the location 
of the daioL The words written on the posts numbered one and two shall 
be set out in full, and as accurate a desoripticm as possible of the position 
of the daim given. A sketch plan shall be drawn by the applicant on the 
bade of the dedaration, showing as near as may be the podtioQ of the adjoining 
mineral claims and the shape and sise, expressed m fleets fd the daim or 
fraction desired to be recorded: Provided, Thai the frdlura on the part of 
the locator of a mineral daim to comply with any ci the f ongoiog provisions 
of this section shall not be deemed to Invalidate such kMatioo, If upon the 

it shall appear that such locator has actually d ia o ov w d minwai in 
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place on said location, and that there has been on his part a bona fide attempt 
to comply with the provisions of this Act, and that the nonobservance of 
the formalities herdnbefore referred to is not of a character calculated to 
misleaH other persons desiring to locate claims in the vicinity. 

Sbc. 90. That in cases where, from the nature or shape of the ground. 
It is impossible to mark the location line of the claim as provided by this Act, 
then the claim may be marked by placing posts as nearly as possiUe to the 
location line, and noting the distance and direction such posts may be fr«Mn 
such location line, which distance and direction shall be set out in the leooid 
of the daim. 

Sac. 31. That every person locating a mineral daim shall record the 
same with the provincial secretaiy or such other officer as by the Government 
of the Philippine Islands may be described as mining recorder of the district 
within which the same is situate, within thirty days after the location thereof. 
Such record shall be made in a book to be kept for the purpose in the office 
of the said provincial secretary or such other officer as l^ said Qovemment 
described as mining recorder, in which shall be inserted the name of the daim, 
the name of each locator, the locality of the mine, the direction of the location 
line, the length in feet, the date of location, and the date of the record. A 
daim which shall not have been recorded within the prescribed period shall 
be deemed to have been abandoned. 

Sac. 32. That in case of any dispute as to the location of a mineral 
daim the title to the daim shall be recognised according to the priority of 
such location, subject to any question as to the validity of the record itself 
and subject to the holder having comfdied with aU the terms and oonditiona 
of this Act. 

Sbc. 33. That no holder shall be entitled to hold in his, its, or their 
own name or in the name of any other person, corporation, or association 
more than one mineral daim on the same vein or lode. 

Ssc. 34. That a holder may at any time abandcMi any mineral daim 
by giving notice, in writing, of such intention to abandon, to the provincial 
secretaiy or such other officer as by the Government of the Philipinne Islands 
may be described as mining recorder; and from the date of the record of such 
notice all his interest in such daim shall cease. 

Sbc. 35. That proof of dtisenship under the clauses of this Act 
rdating to mineral lands may consist in the case of an individual, of his own 
affidavit thereof; in the case of an association of persons unincorporated, 
of the affidavit of their authorised agent made on his own knowledge or upon 
information and bdief ; and in case of a corporation organised under the laws 
of the United States, or of any State or Territory thereof, or of the Philippine 
Islands, by the filing of a certified copy of their charter or certificate of in- 
corporation. 

Sbc. 36. That the United States Philippine Oommlssion or its suc- 
cessors may make regulations, not in conffict with the provisions of this Act, 
governing the location, manner of recording, and amount of work necessary 
to hold possession of a mining daim, subject to the following requirements: 

On each daim located after the passage of this Act, and until a patent 
has been issued therefor, not less than one hundred dollars' worth of labor 
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than be performed or improvements made during each year: Pnmded, That 
upon a failure to comply with these conditions the daim or mine upon which 
such failure occurred shall be open to relocation in the same manner as if no 
location of the same had ever been made, provided that the original locators, 
their heirs, assigns, or legal representatives have not resumed work upon the 
daim after failure and before such location. Upon the failure of any one of 
several co-owners to contribute his proportion of the expenditures required 
therein, the co-owners who have performed the labor or made the improve- 
ments, may at the expiration of the year, give such delinquent co-owner 
personal notice in writing, or notice by publication in the newspaper pub- 
lished nearest the daim, and in two newspapers published at Manila, one in 
the English language and the other in the Spanish language, to be designated 
by the Chief of the Philippine Insular Bureau of Public I^mds, for at least 
once a week for ninety days, and, if at the expiration of ninety days after 
such notice in writing or by publication such delinquent shall fail or refuse 
to contribute his proportion of the expenditure required by this section his 
interest in the dflim shall become the property of his co-owners who have 
made the required expenditures. The period within which the work required 
to be done annually on all unpatented mineral daims shall commence on the 
first day of January succeeding the date of location of such daim. 

Sbc. 37. That a patent for any land claimed and located for valuable 
mineral deposits may be obtiuned in the following manner: Any person, 
association, or corporation authorized to locate a daim under this Act, having 
daimed and located a piece of land for such purposes, who has or have com- 
plied with the terms of this Act, may file in the office of the provincial secretary, 
or such other officer as by the Government of said Islands may be described 
as mining recorder of the province wherein the land daimed is located, an 
application for a patent, under oath, showing such compliance, together 
with a plat and fidd notes of the daim or daims in common, made by or 
under the direction of the Chief of the Philippine Insular Bureau of Public 
Lands, showing accurately the boundaries of the daim, which shall be dis- 
tinctly marked by monuments on the ground, and shall post a copy of such 
plat, together with a notice of such application for a patent, in a conspicuous 
place on the land embraced in such plat previous to the filing of the apf^ca- 
tion for a patent, and shall file an affidavit of at least two persons that such 
notice has been duly posted, and shall file a copy of the notice in such office, 
and shall thereupon be entitled to a patent for the land, in the manner follow- 
ing: The provincial secretaiy, or such other officer as by the Philippine 
Government may be described as mining recorder, upon the filing of such 
application, plat, fidd notes, notices, and affidavits, shall publish a notice 
that such an application has been made, once a week for the period of sixty 
days, in a newspaper to be by him designated as nearest to such daim and in 
two newspapers published at Manila, one in the En^^ish language and one in 
the Spanish language, to be dedgnated by the Chief of the Philippine Insular 
Bureau of Public Lands; and he shall also post such notice in his office for 
the same period. The daimant at the time of filing this application, or at 
any time thereafter within the sixty days of publication, shall ffle with the 
provindal secretaiy or sadi other officer as by the Philippine Government 
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may be deecrihed ai mining leeorder a oeitifieate of the Chief of the Philippine 
Ineolar Duieau of Publie Lands that five hundred doUan' worth of labor 
hee been eaqiended or improvements made upon the claim l^ himself or 
gnnton; that the plat is oomot, with such furUier description by such refer- 
cooe to naturd objects or permanent monuments as shall identify the daim, 
and furnish an accurate description to be incorporated in the patent. At the 
expiration of the sixty days of publication the claimant shall file his affidavit, 
showing that the plat and notice have been posted in a conspicuous place 
on the daim during such period of publication. If no adverM daim shall 
have been filed with the provincial secretary or such other officer as by the 
Government 6i said Islands may be described as mining recorder at the 
«qNrataon d the sixty days of publication, it shall bs aawmed that the ap- 
plicant is entitled to a patent upon the payment to the provincial treasurer 
or the collector of internal revenue of five dollars per acre and that no adverse 
daim exists, and thereafter no objection from third parties to the issuance of a 
patent shall be heard, except it be shown that the applicant has failed to 
comply with the terms of tUs Act: Provided, That where the daimant for a 
patent is not a resident of or within the province wherem the land containing 
the vein, ledge, or deposit souf^ to be patented is located, the application 
for patent and the affidavits required to be made in this section by the claim- 
ant for such patent may be made by his, her, or its authorised agent where 
said agent is convemnt with the facts sought to be established by aud affi- 
davits. 

Sac. 38. That applicants for mineral patents, If residing beyond the 
limits of the province or military department wherein the daim ia siUiated, 
may make the oath or affidavit required for proof of dtisenship before the 
derk of any court of record, or before any notary public of any province of 
the Philippine Islands, or any other official in said Islands authorised by law 
to administer oaths. 

Sbc. 39. That where an adverse daim is filed during the period of 
publication it shall be upon oath of the person or persons making the same, 
and diall du>w the nature, boundaries, and extent of such adverse daim, and 
all proceedingi, except the publication of notice and making and filing of the 
affidavits thereof, shaU be stayed until the controverqr shall have been settled 
or dedded by a court of competent jurisdiction or the adverse daim waived. 
It shaU be the duty of the adverse daimant, within thirty days after filing his 
daim, to commence proceedings in a court of competent jurisdiction to deter- 
mine the question of the right of posaession, and prosecute the same with 
reasonable diligence to final judgment, and a faflure so to do shall be a waiver 
of his adverse daim. After such judgment diaU have been rendered the party 
entitled to the possesrion of the daim, or any portion thereof, may, without 
giving further notice, file a certified copy of the judgment roll with the pro- 
vincial secretary or sudi other officer as by the Government of the Philippine 
Islands may be described as mining recorder, together with the certificate 
of the Chief of the Philippine Insular Bureau of Public Lands that the re- 
quisite amount of labor has been expended or improvments made thereon, 
and the description required in other cases, and shaU pay to the provincial 
treasurer or the colleetor of internal revenue of the province in whidi the 
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claim b situated, as the case may be, five dollare per acre for hia daim, to- 
gether with the proper feee, whereupon the whole prooeedinga and the judg- 
ment roll ahall be certified by the provincial aecretaiy or auch other oflioer 
as by aaad Govenmient may be deacribed aa mining recorder to the Secretary 
of the Interior of the Philippine lalanda, and a patent ahall iaaue thereon for 
the daim, or auch portion thereof aa the applicant shall appear, from the 
dedaion of the court, rightly to poaaeas. The adverse claim may be verified 
by the oath of any duly authorized agent or attorney in fact of the adverse 
daimant cognisant of tJie facts atated; and the adverse claimant, if residing 
or at the time being beyond the limita of the province wherein the daim 
ia aituated, may make oath to the adverse daim before the derk of any court 
of record, or any notaiy public of any province or military department of the 
Philippine Islands, or any other officer authorised to administer oatha where 
the adverse daimant may then be. If it appears from the decision of the 
court that several parties are entitled to aeparate and different portiona of 
the daim, each party may pay for his portion of the daim, with the proper 
fees, and file the certificate and description by the Qiief of the Philippine 
Insular Bureau of Public Landa, whereupon the provincial aecretary or such 
other officer aa by the Qovemment of aaid lalanda may be described as mining 
recorder ahall certify the proceedings and judgment roll to the Secretaiy of 
the Interior for the Philippine lalands, as in the preceding caae, and patents 
ahall iasue to the several parties according to their reapective righta. If in any 
action brou^t pursuant to thia section, title to the ground in controversy 
shall not be established by either party, the court shall so find, and judgment 
duJl be entered accordin^y. In such caae costs shall not be allowed to 
either party, and the daimant shall not proceed in the office of the provincial 
secretary or such other officer aa l^ the Government of said lalanda may be 
described aa mining recorder or be entitled to a patent for the ground in 
controversy until he ahall have perfected his title. Nothing herein contanied 
shall be construed to prevent the alienation of a title conveyed by a patent 
for a mining claim to any person whatever. 

Sac. 40. That the description of mineral daims upon surveyed landa 
ahall designate the location of the daim with reference to the lines of the 
public surveys, but need not conform therewith; but where a patent ahall be 
issued for daims upon unsurveyed lands, the Chief of the Philippine Insular 
Bureau of Public Lands in extending the surveys shall adjiist the same to the 
boundaries of such patented daim according to the plat or description thereof, 
but so aa in no caae to interfere with or change the location of any such patented 
daim. ^ 

Sac. 41. That any person authorised to enter lands under this Act 
may enter and obtain patent to lands that are diiefly valuable for building 
stone under the provisions of this Act rdative to placer mineral daima. 

Sbc. 42. That any person authorised to enter lands under this Act 
may enter and obtain patent to landa containing petroleum or other mineral 
oils and chiefly valuable therefor under the provialona isi thia Act rdative 
to placer mineral daims. 

Sbc. 43. That no location of a placer daim shall exceed dxty^our 
Vactares for any association of persons, irrespective of the number of persona 
Yd. XII.— 23. 
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oomporiDf sudi tMOoiation, and no such locKtion ihail include mote than 
ei^t heotaras for an individual claimant. Such locationa shall oonfoim to 
the lawa of the United States FhilipiMne Gomm]flaon» or its aucoesBon, with 
refemoe to public aurveya, and noUiing in this aectioQ contained shall defeat 
or impair any bona fide ownerdup of land for agricultural purposes or author- 
ise the safe of the improvements of any bona fide settler to any purchaser. 

Sbc. 44. That where placer claims are located upon surveyed lands 
and eonfonn to legal subdivisions, no further survey or plat shall be required, 
and all placer mining claims looited after the date of paasage of this Act 
shall confonn as nearly as practicabfe to the Philippine qrston of public- 
land surveys and the regular subdivisions of such surveys; but where placer 
claims can not be confonned to legal subdivisions, survey and plat shall be 
made as on unsurveyed lands; and where by the segregation of mineral lands 
in any legal subdivision a quantity of agricultural land less than sixteen 
hectares shall remain, such fractional portion of agricultural land may be 
entered by any party qualified by law for homestead purp o s es . 

Sac. 45. That where such perscm or asKxaation, they and their 
grantors have held and worked their claims for a period equal to the time 
prescribed by the statute of limitations of the Phflippine Islands, evidence 
of such poseearion and woridng of the claims for such period shaO be sufficient 
to establish a right to a patent thereto under this Act, in the absence of any 
adverse daim; but nothing in this Act shall be deemed to impair any hen 
which may have attached in any way whatever prior to the issuance of a 



Sac. 46. That the Chief of the Philippine Insular Bureau of Public 
Lands may appoint competent deputy minml surveyors to survey mining 
daima. The expenses of the survey of vein or lode claims and of the survey 
of placer daims, together with the cost of publication of notices, shall be paid 
by the applicants, and they shaO be at liberty to obtain the same at the most 
reasonable rates, and they shaO also be at liberty to employ any such deputy 
mineral surveyor to make the survey. The Chief of the Philippine Insular 
Bureau of Public Lands shaU also have power to establish the maximum 
charges for surveys and publication of notices under this Act; and in esse of 
excessive charges for publication he may designate any newspaper publidied 
in a province where mines are situated, or in Manila, for the publication of 
mining notices and fix the rates to be charged by sudi paper; and to the end 
that the Chief of the Bureau of Public Lands may be fully informed on the 
subject such applicant shall file with the provincial secretary, or sudi other 
officer as by the Government of the Philippine Islands may be described as 
mining recorder, a sworn statement of all charges and fees paid by such ap- 
plicant for publication and surveys, and of all fees and money paid the pro- 
vindal treasurer or the collector of internal revenue, as the case may be, 
which statement shall be transmitted, with the other pa;peiB in the case, to 
the Secretary of the Interior for the Philippine IriandB. 

Stc. 47. That all affidavits required to be made under this Act may 
be verified before any officer authorised to administer oaths within the pro- 
vince or military department where the daims may be situated, and all 
testimony and proofs may be taken before any such officer, and, when duly 
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certified by the officer taking the same, shall have the same force and effect 
as if taken before the proper provincial secretary or such other officer as by 
the Qovemment of the Philippine Islands may be described as mining recorder. 
In cases of contest as to the mineral or agricultural character of land the 
testimony and proofs may be taken as herein provided on personal notice 
of at least ten days to the opposing party; or if such party can not be foimd, 
then by publication at least once a week for thirty days in a newspi4>er to be 
designated by the provincial secretary or such other officer as by said Govern- 
ment may be described as mining recorder published nearest to the location 
of such land and in two newspapers published in Manila, one in the EngjUsh 
language and one in the Spanish language, to be designated by the Chief 
of the Philippine Insular Bureau of Public Lands ; and the provincial secretary 
or such other officer as by said Government may be described as mining 
recorder shall require proofs that such notice has been given 

Sec. 48. That where nonmineral land not contiguous to the vein 
or lode is used or occupied by the proprietor of such vein or lode for mining 
or milling purposes, sudi nonadjacent surface ground may be embraced and 
included in an application for a patent for such vein or lode, and the same 
may be patented therewith, subject to the same preliminary requirements as 
to survey and notice as are applicable to veins or lodes; but no location of such 
nonadjacent land shall exceed two hectares, and payment for the same must 
be made at the same rate as fixed by this Act for the superficies of the lode. 
The owner of a quartz mill or reduction works not owning a mine in connection 
therewith may also receive a patent for his mill site as provided in this section. 

Sec. 49. That as a condition of sale the (jk>vemment of the Philippine 
Islands may provide rules for working, policing, and sanitation of mines, and 
rules concerning easements, drainage, water rights, right of way, right of 
Government survey and inspection, and other necessary means to their com- 
I^ete development not inconsistent with the provisions of this Act, and those 
conditions shall be fully expressed in the patent. The Philippine Commission 
or its successors are hereby further empowered to fix the bonds of deputy 
mineral surveyors. 

Sao. 50. That whenever by priority of poesession rights to the use 
of water for mining, agricultural, manufacturing, or other purposes have 
vested and accrued and the same are recognised and acknowledged by the 
local customs, laws, and the decisions of courts, the possessors and owners 
of such vested rights shall be maintained and protected in the same, and the 
right of way for the construction of ditches and canals for the purposes herein 
specified is acknowledged and confirmed, but whenever any person, in the 
construction of any ditch or canal, injures or damages the poesession of any 
settler on the public domain, the party conmiitting such injury or damage 
shall be liable to the party injured for such injury or damage. 

Sbc. 51. That all patents granted shall be subject to any vested and 
accrued water rights, or rights to ditches and reservoirs used in connection 
with such water rights aa may have been acquired under or recognized by the 
preceding section. 

Sbc. 52. That the Government of the Philippine Islands is authorized 
to establish land districts and provide for the ^pointment of the necessary 
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offioen wherever they may deem the nme ne ce ma ry for the public oonven- 
ienoe, and to further provide that in dutricto where land offices are eetabliahed 
proeeedingi required by this Act to be had bef<»e provinoial officers shall be 
bad before the proper officers of such land offices. 

Sbc. 53. That every person above the age of twenty-one ysars, who 
is a dtiaen of the United States, or of the PhilipfMne Uands, or who has 
acquired the rights of a native of said Islands under and by virtue of the 
treaty of Paris, or any association of persons severally qualified as above, 
shall, upon application to the proper provincial treasurer, have the ri^^t to 
enter any quality of vacant coal lands of said Islands not otherwise appro- 
priated or reserved by competent authority, not exceeding sixty-four hectarae 
to such individual person, or one hundred and tweaty-eafjbi hectares to such 
association, upon payment to the provincial treasurer or the collector of inter- 
nal revenue, as the case may be, of not less than twenty-five dollars per hectare 
for such lands, where the same shall be situated more than fifteen miles from 
any completed railroad or available haibor or navigable stream, and not leas 
than fifty dollars per hectare for such lands as shall be within fifteen miles 
of such road, hari>or, or stream: Provided, That such entries shall be taken 
in squares of sixteen or sixty-four hectares, in conformity with the rules and 
regulations governing the public-land survqrs of the said Islands in plotting 
legal subdivisions. 

Sac. 64. That any person or association of persons, severally qualified 
as above provided, who have opened and improved, or shall hereafter open 
and improve, any coal mine or mines upon the public lands, and shall be in 
actual possession of the same, shall be entitled to a preference ri^^t of entiy 
under the preceding section of the mines so opened and improved. 

Sac. 66. That all claims under the preceding section must be pre- 
Mnted to the proper provincial secretary within sixty days aft^ the date 
of actual possession and the commencement of improvements on the land 
1^ the filing of a dedaratoiy statement therefor; and where the improvementa 
■hall have been made prior to the expiration of three months from the date 
of the passage of this Act, sixty days from the expiration of such three months 
shall be allowed for the filing of a dedaratoiy statement; and no sale under 
the provisions of this Act shall be allowed until the expiration of sue months 
from the date of the passage of this Act. 

Sac. 66. That the three i»eceding sections shall be held to authorise 
only one entiy by the same person or association of penwns; and no aasoeia- 
tion of persons, any member of which shall have taken the benefit of such 
sections, either as an individual or as a member of any other association, 
shall enter or hold any other lands under the provisions thereof; and no 
member of any association which shall have taken the benefit of sudh seotian 
shall enter or hold any other lands under their provisions; and all persons 
daiming under section fifty-eight shall be required to prove their respeotiw 
ri^ts and pay for the lands filed upon within one year from the time presoribed 
for filing their respective claims; and upon failure to file the proper notice 
or to pay for the land within the required period, the same shall be subjeot 
to entiy by any other qualified applicant. .« 

Sac. 67. That in case of oonfficting daims upon coal lands wbme 
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the improvements shaU be oommeDoed after the date of the passage of this 
Act, priority of possession and improvement, followed by proper filing and 
continued good faith, shall detennine the preference right to purchase. And 
also where improvements have already been made prior to the passage of 
this Act, division of the land claimed may be made by legal subdivisions, 
which shall conform as nearly as practicable with the subdivisions of land 
I»ovided for in this Act, to include as near as may be the valuable imi»ove- 
ments of the respective parties. The Qovemment of the Philippine Islands 
is authorised to issue all needful rules and regulations for canying into effect 
the provisions of this and preceding sections relating to mineral lands. 

Sue. 58. That whenever it shall be made to appear to the secretaiy 
of any province or the conmiander of any militaiy department in the Philip- 
pine Islands that any lands within the province are saline in character, it 
shall be the duty of said provincial secretaiy or commander, under the regula- 
ticms of the Government of the Philippine Islands, to take testimony in 
reference to such lands, to ascertain their true character, and to report the 
same to the Secretaiy of the Interior for the Philippine Islands; and if, upon 
such testimony, the Secretaiy of the Interior shall find that such lands are 
saline and incapable of being purchased under any of the laws relative to 
the public domain, then and in such case said lands shall be offered for sale 
at the ofl&ce of the provincial secretary or such other officer as by the said 
Government may be described as mining recorder of the province or depart- 
ment in which the same shall be situated, as the case may be, under such 
regulations as may be prescribed by said Government, and sold to the hi^^iest 
bidder, for cash, at a price of not less than three dollais per hectare; and 
in case such lands fail to sell when so offered, then the same shall be subject 
to private sale at such office, for cash, at a price not less than three dollars 
per hectare, in the same manner as other lands in the said Islands are sold. 
All executive proclamations relating to the sales of public saline lands shall 
be published in only two newspapere, one printed in the English language 
and one in the Spanish language, at Manila, which shall be designated by 
said Secretary of the Interior. 

Sec. 69. That no Act granting lands to provinces, districts, or mmiici- 
palities to aid in the construction of roads, or for other public purposes, shall 
be so construed as to embrace mineral lands, which, in all cases, are reserved 
exclusively, unless otherwise special^ provided in the Act or Acts making 
the grant. 

Sbc. 60. That nothing in this Act shall be construed to affect the 
figihts of any person, partnership, or corporation having a valid, perfected 
mining comoession granted prior to April eleventh, eighteen hundred and 
ninety-nine, but all such concessions shall be conducted mider the provisions 
of the law in force at the time they were granted, subject at all times to 
cancellation by reason of illegality in the procedure by which they were 
obtained, or for failure to comply with the conditions prescribed as requisite 
to their retention in the laws under which they were granted: Provided, That 
the owner or owners of every such concession shall cause the oomen made 
by its bomidaries to be distinctly marked with permanent monuments within 
six months after this Act has been promulgated in the Philippine Islands, and 
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tb«t any oonoeaskms the boundarieB of which are not so marked within this 
period shall be free and open to explorations and purchase under the pio- 
visions of this Act. 

8bc. 61. That mining rights on public lands in the Philippine Islands 
shall, after the passage of this Act, be acquired only in accordance with Ha 
provisions. 

Sac. 62. That all proceedings for the cancellation of perfected Spanish 
concessions shall be conducted in the courts of the Philippine Islands having 
jurisdiction of the subject-matter and of the parties, unless the United States 
Philippine Oommission, or its successors, shall create special tribunals for 
the determination of such controversies. 

AUraOBlTT POR IHB FBILimNa DLAITDS GOVBRinfSlfT TO POBCBASB LAND0 
OW RSUOIOUB OBOBB8 AKD OmBB AND IBBUB BONDS VCR PURCBAflB PBXCB. 

Sac. 63. That the Government of the Philippine Islands is hereby 
authorised, subject to the limitations and conditions prescribed in this Act, 
to acquire, receive, hold, maintain, and convey title to real and personal 
proper ty , and may acquire real estate for public uses by the exercise of the 
right of eminent domain. 

Sue. 64. That the powers hereinbefore conferred in section sixty- 
three may also be exercised in respect of any lands, easements, appurtenances, 
and hereditaments which, on the thirteenth of August, eighteen hundred 
and ninety-eic^t, were owned or held by associations, corporations, com- 
munities, religious orden, or private individuals in such large tracts or parcels 
and in such mannw as in the opinion of the Commission in jurioiisly to a£Fect 
the peace and wdfare of the people of the Philippine Islands. And for the 
purpose of providing funds to acquire the lands mentioned in this section 
said Government of the Philippine Islands is hereby empowered to incur 
indebtedness, to borrow money, and to issue, and to sell at not less than 
par value, in gold coin of the United States of the present standard value 
or the equivalent m value in nu>ney of said Islands, upon such terms and 
conditions as it may deem best, registered or coupon bonds of said Govern- 
ment for such amount as may be necessary, said bonds to be in denominations 
of fifty doUars or any multipte thereof, bearing interest at a rate not exceeding 
four and a half per centum per annum, payable quarteriy, and to be payable 
at the pleasure of said Government aft^ dates named in said bonds not less 
than five nor more than thirty years from the date of their issue, together 
with interest thereon, in gold coin of the United States of the present standard 
value or the equivalent in value in money of said Ldands; and said bonds 
shall be exempt from the payment of all taxes or duties of said Government, or 
any local au^rtty therun, or of the Government <fi the United States, as 
well as from taxation in any form by or under State, municipal, or local 
authority in the United States or the Philippine Islands. The moneys which 
may be realised or received from the issue and sale of said bonds shall be 
applied by the Government of the Philippine Islands to the acquisition of 
the property authorised by this section, and to no other purposes. 

Sac. 66. niat all lands acquired by virtue of the preoetfing seo- 
tkm shall constitute a part and portion of the public property of the Govern- 
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ment of the Philippine Islands, and may be held, sold, and conveyed, or 
leased temporarily for a period not exceeding three years after their acquisition 
by said Government on such terms and conditions aa it may prescribe, subject 
to the limitations and conditions provided for in this Act: Provided, That all 
deferred payments and the interest thereon shall be payable in the money 
prescribed for the payment of principal and interest of the bonds authorized 
to be issued in pasrment of said lands by the preceding section and said deferred 
payments shall bear interest at the rate borne by the bonds. All moneys 
realised or received from sales or other disposition of sud lands or by reason 
thereof shall constitute a trust fund for the payment of principal and interest 
of said bonds, and also constitute a sinking fund for the pasrment of said 
bonds at their maturity. Actual settlers and occupants at the time said 
lands are acquired by the Government shall have the preference over all others 
to lease, purohsae, or acquire their holdings within such reasonable time as 
may be determined by said Government. 

MUNICIPAL BONDS FOB PUBLIC IMPBOVJBMJBiriW. 

Sec. 66. That for the purpose of providing funds to construct sewers, 
to furnish adequate sewer and drainage facilities, to secure a sufficient supply 
of water, and to provide all kinds of municipal betterments and improvements 
in municipalities, the Government of the Philippine Islands, under such 
limitations, terms, and conditions as it may prescribe, with the consent and 
approval of the President and the Congress of the United States, may permit 
any mimicipality of said Islands to incur indebtedness, borrow money, and to 
issue and sell (at not less than par value in gold coin of the United States) 
r^stered or coupon bonds in such amount and payable at such time as may 
be determined by the Government of said Islands, with interest thereon not 
to exceed five per centum per annum: Provided, That the entire indebtedness 
of any municipality under this section shall not exceed five per cent\mi of the 
assessed valuation of the property in said municipality, and any obligation 
in excess of such limit shall be null and void. 

Sec. 67. That all municipal bonds shall be in denominations of 
fifty dollars, or any multiple thereof, bearing interest at a rate not exceeding 
five per centum per annum, payable quarterly, such bonds to be payable at 
the pleasure of the Government of the Philippine Islands, after dates named 
in said bonds not less than five nor more than thirty years from the date 
of their issue, together with the mterest thereon, in gold coin of the United 
States of the present standard of value, or its equivalent in value in money of 
the said Islands; and said bonds shall be exempt from the payment of all 
taxes or duties of the Government of the Philippine Islands, or any local 
authority therein, or the Government of the United States. 

Sec. 68. That all moneys which may be realised or received from 
the issue and sale of said bonds shall be utilized under authorization of the 
Government of the Philippine Islands in providing the municipal improve- 
ments and betterment which induced the issue and sale of said bonds, and for 
no other purpose. 

Sec. 69. That the Government of the Philippine Islands shaO, by 
the levy and collection of taxes on the municipality, its inhabitants and theii 
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property, or by other means, make adequate proriekm to meet the obligation 
of the bonda of fueh munieipality, and shall ovate a sinking fund sufficient 
to rstire them and pay the inteiest thereon in aooordanoe with the terms of 
issue: Ptofvidtd, That if said bonds or any portion thereof shall be paid out 
of the funds of the Government of said Islands, such municipality shall reim- 
burse said Qovemment for the sum thus paid, and said GoYemment is hereby 
empowered to collect said sum by the levy and collection of taxes on such muni- 
cipality. 

Sac. 70. That for the purpose of providing funds to construct sewers 
in the city of ICanila and to furnish it with an adequate sewer and drainage 
system and siq>ply of water the Government of the Philippine Islands, with 
the approval of the President of the United States fint had, is hereby authoi^ 
iaed to permit the dty of Uanilft to Incur indebtedness, to boirow money, and 
to issue and sell (at not less than par value m gold coin of the United States), 
upon such terms and conditions as It may deem best, registered or coupon 
bonds of the dty of ICanila to an amount not exceeding four million dollars, 
lawful money of the United States, payable at such time or times as may be 
determined by said Govenunent, with interest thereon not to exceed five per 
centum per annuuL 

Sbc. 71. That said ooiqMXi or registered bonds shall be in denomina- 
tions of fifty doOars or any multiple thereof, bearing interest at a rate not 
exceeding five per centum per annum, payable quarteriy, such bonds to be 
payable at the pleasure of the Government of the Philippine Islands, after 
dates named in said bonds not less than five nor more than thirty years from 
date of their issue, together with the interest thereon in gold coin of the United 
States of the present standard vahie, or the equivalent in value in mon^ 
of the said Islands; and said bonds shall be exempt from the payment of all 
taxes or duties of the Government of the said Ldands, or of any loosl authority 
therein, or of the Government of the United States. 

Saa 72. That all moneys which may be realised or received from 
the issue and sale of said bonds shall be utiliaed under authorisation of said 
Government of the Philippine Islands in providing a suitable sewer and 
drainage system and adequate supply of water for the dty of lianila and for 
no other purpose. 

Saa 73. That the Government of the Philippine Islands shall, 
by the levy and collection of taxes on the dty of Manila, its inhabitants and 
their property, or by other means, make adequate providon to meet the obligar 
tion of said bonds and shaQ create a sinking fund suffident to retire them and 
pay the interest thereon in accordance with the terms of issue: Provided, 
That if said bonds or any portion thereof shall be paid out of the funds of the 
Govenunent of said Idands, said dty shall reimburse said Government for 
the sum thus paid, and said Government is hereby e n q yyw e red to collect said 
sum by the levy and coUaotion of taxes on said dty. 

FRAMCHniiB. 

Sac. 74. That the Government of the Philippine Islands may grant 
franchises, privileges, and conoesdons, induding the authority to exercise 
the ri^t of eminent domiun fo" f'r lonstniction and operation of works of 
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puUio utility and Mrvioe, and may authorize said wcMrks to be oonatrocted 
and maintained over and acrofls the public property of the United States, 
including streete, highwayB, iquareB, and reeervationay and over .similar 
property of the Government of said Mands, and may adopt rules and regula- 
tions under which the provincial and municipal governments of the Islands 
may grant the right to use and occupy such public property belonging to said 
provinces or municipalities: Provided, That no private property shall be 
taken for any purpose under this section without just compensation paid or 
tendered therefor, and that such authority to take and occupy land shall not 
authorise the taking, use, or occupation of any land except such as is required 
for the actual necessary purposes for which the franchise is granted, and that 
no franchise, privilege, or concession shall be granted to any corporation 
except imder the conditions that it shall be subject to amendment, alteration, 
or repeal by the Congress of the United States, and that lands or rights of 
use and occupation of lands thus granted shall revert to the Qovemments 
by which they were respectively granted upon the terminAtion of the franchises 
and concession under which they were granted or upon their revocation or 
repeal. That all franchises, privileges, or concessions granted under this Act 
shall forbid the issue of stodc or bonds except in exchange for actual cash, 
or for property at a fair valuation, equal to the par value of the stock or bonds 
80 issued; shall foibid the declaring of stock or bond dividends, and, in the 
case of publiivs orvi ce corporations, shall provide for the e£Fective regulation 
of the charges thereof, for the official inspection and regulation of the books 
and accounts of such corporations, and for the payment of a reasonable 
percentage of gross eamingB into the Treasury of the Philippine Islands or of 
the province or municipality within which such franchises are granted and 
exercised: Provided, further. That it shall be unlawful for any corporation 
organised under this Act, or for any person, company, or corporation receiving 
any grant, franchise, or concession from the Qovemment of said Islands, 
to use, employ, or contract for the labor of persons claimed or alleged to be 
held in involuntary servitude; and any person, company, or corporation so 
▼idating the provisions of this Act shall forfeit all charters, grants, fran- 
chises, and concessions for doing business in said Islands, and in addition 
shall be deemed guilty of an offense, and shall be punished by a fine of not 
less than ten thousand doOars. 

Saa 75. That no corporation shall be authorised to conduct the 
business of buying and selling real estate or be permitted to hold or own real 
estate except such as may be reasonably necessary to enable it to carry out 
the purposes for which it is created, and every 0Qrp(»ation authorised to 
engage in agriculture shall by its chtfter be restricted to the ownership and 
oontrd of not to exceed one thousand and twenty-four hectares of land; and 
it shall be unlawful for any member of a corporation engaged in agriculture 
or mining and for any corporation organised for any purpose except irrigation 
to be in any wise interested in any other corporation engaged in agriculture 
or in mining. Corporations, however, may loan funds upon real-estate security 
and purohase real estate when necessary for the colleotion of loans, but they 
shall dispose of real estate so obtained within five years after receiving the 
tiUe. Corporations not organised in the Philippine Islands, and doing business 
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Iherein, duJl Im bound 1^ ihs pRnriMM of tiiii leetioD lo far as tb^ are 
applioabla. 



8bc. 76. That the QoirmimeDt of the Phflippiae lalands is hereby 
aiilhorissd to sstahKsh a mint at the city of lianila, in said lalands, for ooinage 
purposes, and the ooins hereinafter authorised may be coined at said mint. 
And the said Ooirenunent is beret^ authorised to enact laws neceswry for 
such esUblishmsnt: Fnmdtd, That the laws of the United Sutes rdatinc 
to mints and ooinafe, so far as applicable, are hereto extended to the ooinage 
of said Islands. 

Snc. 77. That the Govenunent of the Philippine Islands is authoiiied 
to coin, for use in said Islands, a coin of the denomination of fifty centayos 
and of the wei^ of one hundred and ninety-iwo and nine4enths grains, a 
coin of the denomination of twenty centavos and of the w«|^t of seventy- 
seven and sixteen one-hundredths grains, and a coin of the denomination 
of ten centavos and of the w«|^t of thirty-ei|^ and fifty-ei^t one-bundredtha 
grains, and the standard of said sQver coins shall be such that of one thousand 
parts l^ weigiit nine hundred shall be of pure metal and one hundred of 
alloy, and the alloy shall be of coi^mt. 

8nc. 78. That the subsidiaiy silver coins authorised by the preceding 
section shall be coined under the authority of the Government of the Philip- 
pine Islands in such amounts as it may determine, with the approval of the 
Secretary of War <tf the United Stotes, from aQver bullion purchased by said 
Government, with the approval of the Secretary of War of the United States: 
PnnmUd, That said Government may» in addition, and in its discretion, 
recoin^ the Spanish-Filipino doUanand subsidiary silver coins issued under the 
authority of the Spanish Government for use in said Islands into the subsidiary 
coins provided for in the preceding section at such rate and under such regu- 
lations as it may prescribe, and the subsidiary silver coins authorised by 
this section shall be legal tender in said Islands to the amount of tte dollars. 

Sac. 79. That the Government of the Philippine Islands Is also 
authorised to issue minor coins of the denominations of one-half centavo, one 
centavo, and five centavos, and such minor coins shall be legal tender in said 
Ishuids for amounts not exceeding one dollar. The alloy of the five-centavo 
piece flhaU be of copper and nidcel, to be composed of thiee-fourths copper 
and one-fourth nidcel. The alloy of the one-oentavo and one4ialf-centavo 
pieces shall be ninety-five per centum of copper and five per centum of tin 
and sine, in such proportions as shall be determined by said Government. 
The weight of the five-centavo piece shall be seventy-seven and sixteen- 
hundredths grains troy, and of the one-oentavo piece eighty grains trt^, and 
of the one-half -centavo piece forty grains trqy. 

Sac. 80. That for the purchase of metal for the subsidiary and minor 
cohiage, authorised by the preceding sections, an appropriation may be 
made by the Government of the Philippine Islands from its current funds, 
which shall be reimbursed from the coinage under said seetions; and the 
gain or seigniorage arising therefrom shall be paid into the Treasury of said 
Islands. 
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' Ssc. 81. That the subsidiaiy and minor ooina^ hereinbefore author- 
lied may be coined at the mint, of the Qovenmient of the Philippine Islands 
at Manila, or arrangements may be made by the said Qovemment with the 
Seoretaiy of the Treasuiy of the United States for their coinage at any of 
the mints of the United States, at a charge covering the reasonable cost of 
the work. 

Sbo. 82. That the subsidiary and minor coinage hereinbefore author- 
ised shall bear devices and inscriptions to be prescribed by the Government 
of the Philippine Islands, and such devices and inscriptions shall express the 
sovereignty of the United States, that it is a coin of the Philippine Islands, 
the denomination of the coin, and the year of the coinage. 

Sec. 83. That the Qovemment of the Philippine Islands shall have 
the power to inake all necessary appropriations and all proper regulations 
for the redemption and reissue of worn or defective coins and for carrying 
out all other provisions of this Act relating to coinage. 

Sbc. 84. That the laws relating to entry, clearance, and manifests 
of jB^teamships and other vessels arriving from or going to foreign ports shall 
iipply to voyages each way between the Philippine Islands and the United 
States and the postossions thereof, and all laws relating to the collection 
and protection of customs duties not inconsistent with the Act of Congress 
of March eighth, nineteen hundred and two, "temporarily to provide revenue 
for the Philippine Ldands," shall apply in the case of vessels and goods arriving 
from said Islands in the United States and its aforesaid possessions. 

The laws relating to seamen on foreign voyages shall apply to seamen 
on veaiids going from the United States and its possessions aforesaid to said 
Ldands, the customs officers there being for this purpose substituted for 
consular officers In foreign ports. 

The i»Y>visions of chapters six and seven, title forty-eight, Revised 
Statutes, so far as now in force, and any amendments thereof, shall apply 
to vessels making voyages either way between ports of the United States or 
its aforesaid possessions and ports in said Islands; and the provisions of law 
relating to the public health and quarantine shall apply in the case of all 
vessels entering a port of the United States or its aforesaid possessions from 
said Islands, where the cus^ms officers at the port of departure shall perform 
the duties reqiured by such law of consular officers in foreign ports. 

Section three thousand and five. Revised Statutes, as amended, and 
other existing laws concerning the transit of merchandise through the United 
States, shall apply to merchandise arrivmg at any port of the United States 
destined for any of its insular and continental possessions or destined from 
any of them to foreign countries. 

Nothing in this Act shall be hdd to repeal or alter any part of the Act 
of March ei^th, nineteen hundred and two, aforesaid, or to apply to Guam, 
Tutuihi, or Manua, except that section eight of an Act entitled "An Act to 
revise and amend the tariff laws of the Philippine Archipelago," enacted by 
the Philippme Oommisskm on the seventeenth of September, nineteen hundred 
and one, and approved l^ an Act entitied "An Act temporarily to provide 
revenues for the Philippine Islands, and for other purposes," approved March 
eighth, nineteen hundred and two, is hereby amended so as to authorise the 
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Ghrll Qoimior ihsraof in hk diaeretkm to establUi ihb eqdTiknt ntei of 
the OMXMgr in eiroulAtion in Mid Ldands with the money of the United Stetei 
•• often ee onoe in ten daye. 

BnaSfi. That the Traeeiiry of the Philippine Uands end fuehbenkii:^ 
nwndetione in aeid Uands with a paid-up eapital of not lees than two million 
doDan and ohaiieied l^ the United Statee or any State thereof as may be 
dwignated by the Seozetaiy of War and the Seoretaiy of the Treamiy of the 
United Statee shall be depoiltoriee of publie money of the United Statet, 
enb jeet to the proriiiona of eziitinf law goTeming auch depoe i toriee in the 
United Statee: Pnmidtd, That the Treaauiy of the Govemment of aaad 
Uanda ihaU not be required to depost bonda fai the Treaauiy of the United 
States^ or to give other apeoifie aeeiiritiea for theaafe-keeping of public money 
aseept aa preeoribed, hi hia diaeertion, by the Seoretaiy of War. 

Snc. 80. That aD laws paared by the Government of the Philippine 
Uanda ihall be reported to Gbngreai, whidi hereby reaervea the power and 
authority to annul the aamei and the Philippine Oommianon ia hereby directed 
to make annual report of aD ita reoeipta and ezpenditurea to the Seevetaiy 
of War. 

mawMMV ow msuiiaB AivAna. 

8BC.87. That the Divialon of Ihaular Affaire of the War DepaituMut, 
oifuiiaed by the Seeretaiy of War, ia hereby oontinued until otherwise pro- 
vided, and ihaU hereafter be known aa the Bureau of Inanhur Affaire of the 
War Department. The btirfneai aarigned to reid Bureau ihaU embrace all 
matten pertainhig to dvil government in the island pnsaearions of the United 
Statee aobjeet to the Jurisdiction of the War Department; and the Seeretaiy 
of War is hereto authorised to detafl an officer of the Aimy whom he may 
consider especially well qualified, to act under the authority of the Seeretaiy 
of War, as the chief of said Bureau, and aaid officer while acting under said 
detail shall have the rank, pay, and allowances of a colonel. 

Snc. 88. That aD Acto and parts of Acts inconsistent with this Act 
are hereby repealed. 

Approved, July 1, 1902. 
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